
I 

1 
1 

i 

THE ARMY 

Headquarters, 
Department of the Army 

Department of the Army Pamphlet 27-50-279 
February 1996 

Table of Contents 

Articles 

Annual Review of Developments in Instructions (1995) ...................................................................................................................................................... 3 

Colonel Gary J .  Holland, Major R. Peter Masterson. and Major Stephen R. Henley 

What I s  the “Subterfuge Rule” of MRE 313(b) After United States w. Taylor? .................................................................................................................... 24 

Major James W. Herring 

...... ......................................................... ........................................ 31 TJAGSA Practice Notes ................ 
1 ^  

Faculty, The Judge Adwocate Ge 

Criminal Law Notes .............. ....................................................................... .................................................................. 

Strict Scrutiny for Urinalysis Cases? United States v. Manuel, United States v. Fisiorek. and United Stares w.  Sztuku 

Legal Assistance Items .......................................... ............................................................ .............................................................. 36 

Office Management Note (TJAGSA Legal Assistance Course); Mobilization and Deployment Note (SSCRA and USERRA Training 
Materials for Deploymg Units); Legal Assistance Administrative Law Note (Military Whistleblower ,Protection); Family Law Note 
(Considering the Custody and Visitation Rights of Third Parties); Tax Notes (State Taxation of Retirement Income Is Limited, 
Custodial Parent Entitled to Exemption) 

Notes from the Field ..................................... .................................................................. ................................................................... 41 

Mr. Joseph P.  Zocchi 

The Brave New World of Morale, Welfare, and Recreation Advertising ............................................................................................................................. 41 



USALSA Report ............................................................................................................................................................................................................. 45 

. Uniied Siates Army Legal Services Agency 

' Environmental Law Division Notes. ....... ........................................................................................................... 45 P 

Recent Environmental Law Developments 

Claims Report ..................................... ............................................. .............................................................................. 52 

Uniied States Army Claims Service 
' 

* 

1 Information) 

Tort Claims Note (Administrative Filing Requirements for Tort Claims; Joint Claimant Payments); Personnel Claims Note (Corps of 
Engineers Personnel Claims; Missing Video Cassette Recorder Not Listed on Inventory: To Prove Tender, Use All Available 

1 

Regimental News from the Desk of the Sergeant Major .............................................................................................................................. 54 

Sergeant Major Jeffrey A. Todd 

Enlisted Training Developments I 

r F  

uard and Reserve Affairs Items ........................................................................................................ ............................................... 54 r 1 
1 h  1 Guard and Reserve Affairs Division, OTJAG 
' I  

The Judge Advocate General's Reserve Component (On-Site) Continuing Legal Education Schedule Update 1 ;  
! 

Professional Responsibility Notes ............................................... .......................................................................................................................... 56 

Standards of Conduci Once, OTJAG 

Ethical Awareness 

CLE News ......... ..................... .................... 

r' 
..................... 65 

1 

The Army Lawyer (ISSN 0364-1287) 
Editor, Captain John B. Wells 
Editorial Assistant, Charles J. Strong 

The Army Lawyer is published monthly by The Judge Advocate 
General's School for the official use of Army lawyers in the performance 
of their legal responsibilities. The opinions expressed by the authors in 
the articles, however, do not necessarily reflect the view of The Judge 
Advocate General or the Department of the Army. Masculine or 
feminine pronouns appearing in this pamphlet refer to both genders 
unless the context indicates another use. 

The Army Lawyer welcomes articles on topics of interest to military 
lawyers. Articles should be typed double-spaced and submitted to: 
Editor, The Army Lawyer. The Judge Advocate General's School, U.S. 
Army, Charlottesville. Virginia 22903-1781. Footnotes, if included, 
should be typed double-spaced on a separate sheet. Articles also should 
be submitted on floppy disks, and should be in either Microsoft Word, 
Wordperfect. Enable, Multimate, DCA RFT, or ASCII format. Articles 
should follow A Unqorm System ofCituation (15th ed. 1991) and Military 
Citation (TJAGSA, July 1992). Manuscripts will be returned only upon 
specific request. No compensation can be paid for articles. 

The Army Lawyer  arti d i n  the Index IO Legal  
Periodicals, the Current Law Index, the Legal Resources index, end the 
Index to U.S. Government Periodicals. 

Individual paid subscriptions are available through the Superintendent 
of Documents, P.O. Box 37 1954, Pittsburgh, Pennsylvania 15250, 
facsimile (202) 512-2233. 

Address chunges: Provide changes to the Editor, The Army Lawyer. 
TJAGSA, Charlottesville. VA 22903-1781. 4 1 ,  I 

Issues may be cited as ARMY LAW., [date], at [page nhmber]. 

Second-class postage paid at Charlottesville. VA and additional 
mailing offices. POSTMASTER. Send address changes to The Judge 
Advocate  General 's  School,  U.S. Army,  Attn:  JAGS-DDL. 
Charlottesville, VA 22903-1781. 



1 Annual Review of Developments in Instructions (1995) 
1 

’ Colbnel Gary J. Holland 
Circuit Judge, 2d Judicial Circuit 
United States Army Trial Judiciary 

Fort Stewart, Georgia 

. ‘ I  I 

Major R. Peter Masterton 
Professor; Criminal Law Department 

Charlottesville, Virginia 

Major Stephen R. Henley 
Professol; Criminal Law Department 

The Judge Advocate General’s School, United States Army 
Charlottesville, Virginia 

# 

dvocate General’s School, United States Army 

Introduction 
i 

This article reviews the significant 1995 developments in the 
law pertaining to military judges’ instructions to court members.’ 
This article will discuss developments’based on case law and the 
most recent change to the Manual for Courts-Martial (Manual)? 
It will also discuss developments contained in the updates to the 
Military Judges’ Benchbook (Benchb~ok)~ promulgated by the 
Office of the Chief Trial Judge, United States Army Trial Judi- 
ciary. During the past year, two of these updates were i~sued .~  
An updated checklist of Benchbook instructions, including new 
instructions contained in the updates, is included in Appendix A 
to this article. 

. .  
Instructions on Offenses 

.The military judge is required to instruct on the elements of 
offenses? Defining the terms used in the elements of the offenses 
is an important part of these instructions. United States v. Sneea 
is an example of how important such defmitions can be. In Sneed, 
the accused was an evidence custodian who stole items from the 

evidence room. He was charged with wrongful disposition of 
military property under Article 108 of the Uniform Code of Mili- 
tary Justice (UCMJ)’ and with larceny of military property under 
Article 121 of the UCMJ.* The military judge was required to 
define the term “military properly” because it was a statutory el- 
ement of Article 1108 and a sentence escalator under Article 121. 
The military judge instructed the members that “the maintenance 
of items of evidence is an indispensable part of the [military jus- 
tice] system; thus, if you frnd that the i tem listed in this specifi- 
cation [were] properly surrendered to the hands of the military to 
permit its use in evidence, you can conclude that it is military 
pr~perty.”~ 

In upholding this instruction, the Court of Appeals for the 
Armed Forces (CAAF) noted that it is “the function to which prop- 
erty is put as evidence in courts-martial, notwithstanding that it is 
privately owned, [which] qualifies that property as military prop- 
erty of the United States.”’O The CAAF found that; given the 
importance of the military justice system, the trial judge’s defini- 
tion was proper. 

I This article i s  one in a series of annual articles reviewing instructional issues. See, e.& Gary 1. Holland & R. Peter Masterton, Annual Review of Developments in 
Instcctiorrs,  ARM^ LAW., Mar. 1995. at 3. 

* Exec. Order No. 12,960.60 Fed. Reg. 26,647 (1995). reprinted in MANUAL mR COURTS-MAR~AL. United States, app. 25, at A25-26 (1995 4.) [hereinafter MCM]. 

’ DFP’T OF ARMY, PAhWHLET 27-9, MIL.ITARY JUDGES’ BENCHBOOK (1 May 1982) [hereinafter BENCHBOOK]. 
\ 

‘ Memorandum, US.  Army Legal Services Agency, JALS-TJ, subject: US. Army Trial Judiciary Benchbook Update Memo 14 (21 Mar. 1995) [hereinafter Update Memo 
141; Memorandum, U.S. Army Legal Services Agency, IALS-TJ. subject: U.S. Army Trial Judiciary Benchbook Update Memo I5 (27 June 1995) [hereinafter Update 
Memo 151. 

’ MCM, supra note 2. R.C.M. 920(e). 

43 MJ. 101 (1995). 

’ UCMl art. 108 (1988). 

’ Id. art. 121. 

Sneed, 43 MJ. at 103. 

lo Id. at 104. I \ ,  
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United States v. Murray” is another example of the impor-i cused in Cowun &charged with unpremeditated murder for stab- 
tance of definitions. The accused in Murray was convicted of, 
among other things, communicating a threat. The victim, the 
accused’s former girlfriend, testified that the accused attacked and 
raped her and then threatened to kill her if she told the police. 
The accused testified that his sexual act with his girlfriend was 
consensual, and when she threatened to harm his wife and child 
he told her he would kill her if she did so. 

The defense requested an instruction that ‘$‘contingent words 
will neutralize threat declarations . . . where there is no reason- 
able possibility that the uncertain or contingent events will oc- 
cur.” The military judge refused to give the requested instruction 
and instructed the members on the elements of the offense, in- 
cluding the requirement that the communication be ”wrongful” 
without defining wrongful. 

I The Air Force Court of Criminal Appeals (AFCCA) set aside 
the conviction of communicating a threat because the instructions 
were inadequate. The AFCCA found that the contingent nature 
of the accused’s words were not important; it was their wrongful- 
ness that was important. The AFCCA held that the judge erred by 
nor defming the term “wrongful” and by not explaining that threats 
expressed for a legitimate purpose, such as defense of family, are 
not wrongful. Even though the defense did not object on these 
grounds, the AFCCA reversed because the judge had 8 sua sponte 
duty to instruct on the of the offense.12 

Murray is also a good example of the relationship between 
instructions on the elements of the offense and instructions on 
pffirmative defenses. Another way of looking at the mal judge’s 
ewor .in Murrgy is that the judge failed to instruct the members on 
,She affirmative defense of legitimate p~rpose.’~ Under this theory, 
the judge should have told the jury that the accused had a com- 
plete defense if his threats were expressed for a legitimate pur- 
pose. Either way, the result is the same because the judge has a 
sua sponte duty to instruct on affirmative defenses.’! 

h i r e d  States v. Cowan15 is an example of the importance of 
precision in instructing on the elements of the offense. The ac- 

, ’ I  I 
I I  43 M.J. 507 (A.F. Ct. Crirn.App. 1995). 

bing and failing to render assistance to a drunken soldier. The 
accused had been drinking heavily with the victim, and the ac- 
cused became upset when the victim returned to his barracks mom 
and fell asleep. After spending some time alone with the victim, 
the accused rushed out of his room and called for an ambulance. 
The victim was found unconscious with several stab wounds, 
which caused him to bleed to death. 

’ 

The military judge’s instructions on the elements of the of- 
nse were inconsistent. He instructed the members several times 
at, to convict, it was necessary to find that the accused commit- 

ted both the stabbing and the failure to render assistance. How- 
ever, he also instructed that they only needed to find one or the 
ather to convict. The CAAF found the instructions to be in error, 
pointing out that a failure to act is punishable only if the accused 
had a legal duty to act. However, the CAAF held that the instruc- 
tional error was harmless beyond a reasonable doubt because the 
members convicted the accused of involuntary manslaughter based 
on both stabbing and failure to render assistance., Obviously, the 
better practice is to ensure that instructions on the elements of the 
offense are consistent and correct. , 

A valuable lesson from Cowan is the importance of instruct- 
ing on every element. When a judge omits an element entirely, 
the error may not be tested for.harmlessness; however. when a 
judge instructs erroneously on an element, this error may be tested 

essness, as the CAAF did in Cowan.16 
7 

During 1995, the Office of the Chief Trial Judge, Uriited States 
A m y  Trial Judiciary, published two updates to the Benchbook 
dealing with instructions on offenses. These updates concerned 
the elements and definitions involved in wrongful disposition of 
imilitary property under Article 108, UCMJ,” and obstruction of 
justice under Article 134, UCMJ.IB These updates are designed to 
incorporate the latest changes in the law into the Benchbook. These 
ppdates demonstrate the importance of keeping abreast of changes 

-in the law and the danger in blind adherence to the Benchbook 
instructions. 

- 

I2 Id. at 512. See also MCM, supra note 2, R.C.M. 92O(e)(l); United States v. Mance, 26 M.J. 244.256 (C.M.A. 1988). 
1 

l3 Id. at 512; MCM.supm note 2, R.C.M. 916(a). 1 .  

I‘ Id. at 513; MCM, supra note 2, R.C.M. 920(e)(3); United States v. Martinez, 40 M.J. 426,43 I (C.M.A. 1994). However, the result may be different if, as some courts 
have suggested, the accused can affirmatively waive instructions on an affirmative defense. See United States v. Barnes. 39 M.1.230.233 (C.M.A. 1994); United States 
v. Weinmann, 37 M.I. 724.727 (A.F.C.M.R. 1993) (no authority for the accused to waive instructions on elements). 

I’ 42 MJ. 475 (1995). 

I’ Id at 477-78. See also United States v. Mance, 26 M.I. 244,255-56 (C.M.A. 1988). 

, ‘8 

,- 

Update Memo 14. supra note 4. 

I *  Update Memo 15. supra note 4. 

4 
n 
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Instructions on Lesser Included Offenses 

The most significant recent case dealing with instructions on 
lesser included offenses is United Stores v. Weym~uth.’~ Prior to 

f? Weymourh, the Court of Military Appeals (COMA)2o held in United 
Stores v. Fosre?l that the Blockburge122 statutory-elements test 
must be used to determine whether one offense is a lesser included 
offense of another. In Weymouth, the CAAF held that both the 
statutory-elements and the elements alleged in the language of 
the specifications must be considered when applying the military 
elements test. , 

The accused in Weymourh was charged with attempted mur- 
der, assault with intent to commit murder, aggravated assault with 
a dangerous weapon, and aggravated assault by intentional inflic- 
tion of grievous bodily harm. All of these charges were based on 
a single incident in which the accused stabbed the victim with a 
knife, wounding him seriously. At trial. the military judge dis- 
missed all three of the assault offenses, finding them to be lesser 
included offenses of attempted murder and, therefore, multi- 
plicious for findings purposes. The government filed an inter- 
locutory appeal to this ruling.Y The Air Force Court of Military 
Review upheld the military judge’s d e ~ i s i o p . ~ ~  1 

1 

The CAAF held that the military judge did not abuse his dis- 
cretion and analyzed the Blockburger statutory-tlements test used 
by federal  court^,^ which the military has noC The 
Blockburger statutory-elements test is metlif all the elements of 
the lesser offense are included within the elements of the greater 
offense.” The CAAF found that, because of the differences be- 
tween military and federal practice, the military elements test must 

I 

l9  43 M.J. 329 (1995). 

encompass the statutory-elements as well as the elements con- 
tained in the language of the specifications. ‘ 

The CAAF noted that the language of the attempted murder 
specification in Weymuth included the language “by means of 
stabbing [the victim] in the abdomen With a knife.” Because this 
language alleged an assault, the CAAF found that the assault with 
intent to commit murder and aggravated assault with a dangerous 
‘weapon specifications were included within the attempted mur- 
‘der specification. This would not have been the case if only the 
elements in the Manual were considered because attempted mur- 
der does not require any 

The CAAF also found that, although the aggravated assault 
by intentional infliction of grievous bodily harm specification was 
not necessarily included within the attempted murder specifica- 
tion, the judge did not abuse his discretion by dismissing this 
charge. Military judges may exercise their discretion in dismiss- 
ing specifications to prevent prosecutors from needlessly piling 
on charges even though the dismissed specifications may not be 
lesser included 0ffenses.2~ 

1 

The CAAF pointed out in Weyrnourh that it had not retreated 
to the old “fairly embraced” standard, which it discarded in Unired 
Srates v. Teters.3O However, by looking to the language of the 
specification to determine lesser included offenses and, therefore, 

‘multiplicity issues, the CAAF has come quite close. The close- 
ness is seen in the CAAF’s statement: “As alleged, proof of the 
greater offense must invariably prove the lesser offense; other- 
wise the lesser offense is not incl~ded.’~~’ 

)’ On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994). changed the name of the United States 
Cwrt of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same act also changed the name of the various Courts of 
Military Review to the Courts of Criminal Appeals. In this article, the title of the court that was in place at the time the decision was published will be used. 

*I  40 M.J. 140 (C.M.A. 1994). 
J 

Blockburger v. United States. 284 US. 299 (1932). 

23 UCMJ art. 62 (1988). 

24 United States v. Weymouth, 40 MJ. 798 (A.F.C.M.R. 1994). 
I 

Blockburger. 284 U.S. 299 (1932); Schmuck v. United States, 489 U.S. 705 (1989). 

z6 This test was initially adopted in United States v. Teters. 37 M.J. 370 (C.M.A. 1993). In Teters, the COMA applied the elements test to determine multiplicity for 
findings. In Foster. the COMA recognized that the elements test also applied to the related issue of lesser included offenses. Fosrer. 43 M.J. at 142. 

l’ Blockburger, 284 U.S. 299 (1932); Schmuck, 489 U.S. 705 (1989); Terers, 37 M.J. 370 (C.M.A. 1993). 

The elements of both of the assault specifications include M assault. which is not necessarily M element of attempted murdec MCM. supra note 2. pt. N, W 4b, 
54b(4Xa). and 64b. 

F- 
United States v. Morrison, 41 M.J. 482 (1995). 

37 MJ. 370 (1993). 

i 

1 

I 
I’ United States v. Weymouth, 43 M.J. 329.335 (1995). 
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Weymouth, the CAAF tried to clarify the application of the 
ents test in determining lesser included offenses. The C A A F ’ s  

attempt, however, has resulted in further confusion. Although 
in Weymoufh whether the 
es ‘by creative drafting of 

s,’~ its opinion undoubtedly will 

scrutinize the language of fication to determine on which 
lesse? included offenses to instruct. This is particularly important 
because military judges have a sua sponre duty to instruct on lesser 
included offenses raised by the evidence.33 

Instructions on Defenses ’ 

Self-help 

ited States Army Trial Judiciary published an 
book concerning the defense of self-help un- 

der a claim of right.34 In United States v. Gunter? the CAAF 
addressed the self-help defense. Although Gunrer was a guilty 
plea case, the court’s reasoning is important when considering 

r whether the evidence in a case raises the defense of self-help. 
I 

unter pled guilty to 1 
checks, forgery of the checks, larceny of money by cashing the 
checks, and wrongful appropriation of a car stereo. He alleged 

I on appeal that his pleas were improvident because the military 
judge failed to adequately resolve thedefense of self-help. Gunter 
alleged that his victims owed him money, which approximated 
the value of the thefts.36 The CAAF affirmed his conviction. 

The initial importance of the court’s holding in Gunfer is the 
outright rejection by the CAAF of self-help as a defense to 
forgery offenses.” This rejection should eliminate the use of self- 
help instructions in forgery cases. Of equal importance to practi- 

Id. at 337, n.5. 

33 United States v. Rodwell, 20 M.J. 264 (C.M.A. 1985). 

tioners is the CAAF’s holding regarding self-help as a defense to 
larceny and wrongful appropriation offenses. The CAAF indi- 
cated that the self-help defense is a limited one. The right of 
self-help “must be based on an agreement between the parties ~- 
providing for the satisfaction ,or the security of the debt in this 

The CAAF also limited any claim-of-right defense by 
stressing that the taking under such aright must be done openly, 
not surreptitiou~ly.~~ I 

The restrictions placed by the CAAF on the defense of self- 
help under a claim of right will result in this defense being even 
less frequently raised by the evidence. However, the holding of 
-the case necessitates a change in the wording of the current 
Benchbook instruction. Atevised instruction based on the CAAF’s 

d case m 1995 addressing 
the defense of duress. In United States u. Vasquez,& the accused 
alleged that he was coerced into committing bigamy because the 
Turkish police Ead threatened to place him h d  others in jail if he 
did not marry a Turkish woman whom he had been dating. The 
woman and her friends were taken to the police station for ques- 
tioning and, upon returning, told the accused that “they had to get 

1 married or everyone would be thrown in jail.”4’ The accused tes- 
jified ‘‘that he had seen a movie years ago that showed the torture 
of an American in la Turkish prisoo” and he believed that they 
would be imprisoaed and subjected to “terrible conditions” if he 
did not marry, the 1 

~ 

The military judge gave the defense of duress instruction as it 
applied to the fear that the accused had for his safety, but declined 
to give the instruction as it related to his fear for the safety of his 
friends who would also be confined in a Turkish prison.43 The 
military judge instructed that the accused had to be under the rea- 

L 
’I I 

Memorandum, US. Army Legal Services Agency, JALS-TJ, subject: U.S. Army Trial Judiciary Benchb ate Memo 13 (23 Nov. 1994). See Holland & 
Masterton. supra note 1 ,  at 6. 

” 42 M.J. 292 (1995). 

Id. at 294. 

’’ Id. at n.3. See also United States v. Birdsong, 40 M.J. 606. n. 2(A.C.M.R. I 

United States v. Gunter. 42 M.J. 292,295 (1995). 
“ ) I  1 ,  

39 Id. at 291. 
I 

42 M.J. 544 (A.F. Ct. Cnm. App. 1 
,- 

‘I Id. at 545. 

Id. 

‘’ Id 
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sonable apprehension that he would be immediately killed or im- 
mediately suffer serious bodily injury if the accused did not marry 
the Turkish woman. 

F i  

On appeal, the accustd contended that the judge erred by us- 
ing the word “immediately” in the duress instruction. The AFCCA 
rejected this argument by stating that “[bloth the Manual for 
Courts-Martial, and case law clearly require that the threat be 
immediate.”44 The AFCCA also indicated that the accused re- 
ceived a windfall. The AFCCA indicated that duress did not ap- 
ply to the facts because “[a] threat to send someone to jail does 
not establish the potential harm necessary to raise the duress de- 
fense” and “[u]nsubstantiated fear of injury or harm is not s ~ % -  
cient to establish Because duress did not apply, the 
court held that the judge did nor err in refusing to give any in- 
structions regarding the threatened harm, confinement in a Turk- 
ish jail, involving the accused’s friends. 

Based on the wording in the Manu146 regarding the defense 
of duress, the current Benchbook instruction4’ appears erroneous 
in two respects. First, the instruction does not require the threat 
of harm to be immediate. Second, the instruction indicates that 
the harm must be directed either to the accused or to a member of 
the accused’s immediate family. More accurately, the instruction 
should require the threatened harm to be immediate and the harm 
be directed to the accused or to “another innocent person.” This 
person does not necessarily have to be a member of the accused’s 
immediate family. A revised duress instruction i s  at Appendix C. 

Divestiture 
r”. 

In United States v. the CAAF used a divestiture 
case to state the important principle that “[ulnlike the military 
judge’s responsibility to instruct on every defense reasonably 
raised by the evidence . . ., he does not have an obligation sua 
sponte to instruct on every fact that may support that defen~e.”~’ 

In Sunders, the judge instructed on the defense of divestiture in- 
volving an assault on a noncommissioned officer (NCO) where 
the evidence indicated that the NCO victim used profanity, pushed 
the accused, and invited the accused to hit him. When giving the 
divestiture instruction, the judge stated that the members “must 
consider all the relevant facts and circumstances including, but 
not limited to, the testimony of the accused that. . . [the victim] 
approached him in a menacing manner and that. . . [the victim] 
addressed him with profane language.”50 Nowhere in the instruc- 
tions did the military judge say anything about the evidence that 
the NCO victim invited the accused to strike him. Elsewhere in 
his instructions, the judge did refer to the victim’s “language and 
conduct” when referring to the divestiture defense?’ 

On appeal, the issue was whether the judge committed plain 
error in failing to include the NCO’s invitation for the accused to 
strike the NCO in the judge’s explanation of the divestiture de- 
fense. The court held there was no plain error and correctly 
couched the issue in terms of  plain error because the failure of the 
defense counsel to object at trial waives this type of instructional 

While not adding anything new to the law of divestiture, 
the Sunders case should remind counsel of  “the responsibility , . . 
to object or request additional instructions if there is dissatisfac- 
tion with the instructions on the facts.”s3 

Sunders should also serve to remind judges to accurately and 
impartially tailor instructions in the case to the evidence presented 
at trial. A practical tip for judges who are tailoring the instruc- 
tions i s  to incorporate the facts in a general way and leave it to 
counsel to argue the specific facts to the members. In Sunders, 
the judge made the mistake of going too far by incorporating spe- 
cific facts into his instructions that were contested at trial. When 
the judge gets too specific in reciting the evidence, the judge runs 
the risk of suggesting to the members that the recited evidence is 
true. Judges must remember that the members are the triers of 
fact. 

Id. at546. 

Id. at 547. 

d 46 MCM. supra note 2, R.C.M. 916(h), provides: 

It is a defense to any offense except killing an innocent person that the accused’s participation in the offense was caused by areasonable apprehen- 
sion that the accused or anorher innocenrpersorr would be immediately killed or would immediately suffer serious bodily injury i f  the accused did 
not commit the act. The apprehension must reasonably continue throughout the commission of the act. If the accused has any reasonable opportu- 

Emphasis added]. 
I nity to avoid committing the act without subjecting the accused or another innocent person to the harm threatened, this defense shall not apply 

” BENCHBOOK. supm note 3, para. 5-5. 

41 MJ. 485 (1995). 

49 Id. at 486. 

s2 MCM, supra note 2, R.C.M. 92O( f ) .  

’’ United States v. Sanders, 41 M.J. 485,486-87 (1995). 



( The judge in Sanders could have easily avoided any issue in 
the divestiture instruction by only stating that the members had to 
consider all relevant facts and circumstancks, to include the lan- 
guage and conduct of the NCO. The members would then be left 
to determine what language and conduct the NCO used and 
whether his actions removed his protected status. Before closing 
arguments, the judge is advised to hold an instructions Article 
39(a) sessions4 to inform counsel of the general language that the 
judge proposes to use in tailoring the instructions to the evidence 
and that the judge expects counsel to argue the specific facts as 
they see them during closing arguments. 

Mistake of Fact 

The disproportionate numbei of reported instructional cases 
in 1995 involving the defense of mistake of facts* suggests that 
appellate courts, trial judges, and counsel have a difficult time 
determinirig the applicability of the mistake-of-fact defense. Based 
on its decision in United States  brown,^^ the CAAF is appar- 
ently seeking to avoid further appellate issues concerning the 
mistake-of-fact defense in rape cases. The court indicated that in 
every rape where the defense theory is that the alleged victim 
consented to the sexual intercourse, “the military judge would be 
well-advised to either give the [mistake-of-fact] instruction or 
discuss on the record with counsel applicability of the defen~e.”~’ 

Any suggestion that the mistake-of-fact instruction should 
always be given may seem to be practical judgemanship, but it i s  
not in complete accord with the law. Judges are only to instruct 
on a defense if it is reasonably raised by the evidence. A defense 
is reasonably raised if some evidence exists to which the court 

1 

members may’attach credit if they so desire.”’ - I t a  rape victim 
testifies that the accused asked her if she would be willing to have 
sex and she said “no,” and the accused testifies she said “yes,” 
there would be no mistaken belief that the victim consented. In 
this case, the mistake-of-fact instruction should not be given. 

I )  
The CAAF’s suggestion that the military judge should instruct 

on mistake of fact, unless the defense counsel agrees it is not 
raised,s9 makes little sense. The judge has the sua sponte duty to 
instruct on all defenses raised by the evidence.m Whether the 
defense counsel believes the defense has been raised would not 
avoid appellate issues because the judge has the sole responsibil- 
ity to decide if the instruction is applicable.61 

’ The court’s frustration over the mistake-of-fact defense in rape 
cases stems from cases such as United States v. WilZkM In Willis, 
the victim testified that she was asleep when the accused raped 
her. Sergeant Willis testified that the victim was fully awake and 
willingly participated in foreplay and consensual sexual inter- 
course. He immediately stopped the intercourse when the victim 
stated, “no this is On appeal, the accused contended 
that the judge erred in not giving the mistake-of-fact instruction 
based on the accused’s testimony that the victim was awake and 
responsive and the testimony of other witnesses that the victim 
was amicable toward the accused earlier in the 

The majority opinion states that the testimony at trial did not 
hint of any possibility of a mistaken belief by the In 
essence, the majority opinion viewed the evidence at trial as be- 
ing at two diverse ends of the spectrum-no consent versus ac- 
tual consent. Viewing the evidence in the light most favorable to 

h 

1 1  

Prior to giving instructions, the military judge should call the court into session without the presence of members to discuss instructions (UCMJ art. 39(a) (1988)). 

5s The authors found nine reported cases in military appellate courts concerning instructional issues about affirmative defenses in 1995. Seven of these cases concerned 
mistake of fact. One case concerned divestiture and the other concerned self-help. 

56 43 M.J. 187 (1995). 

57 Id. at 190, n.3. f 

- 
! ,  L 

In United States v. Simmelkjaer. 40 C.M.R. 118, 122 (C.M.A. 1969); MCM. supra note 2, R.C.M. 920(e)(3). 

59 In Bmwn, the CAAF recommended that the Benchbook instruction should contain a note, written in two-inch high letters. stating “fNSTRUCT ON REASONABLE 
AND HONEST MISTAKE IN ALL RAPE CASES INVOLVING CONSENT UNLESS THE DEFENSE COUNSEL AGREES THAT THE DEFENSE I S  NOT RAISED.” 
Brown, 43 M.J. at 190, n.3. 

United States v. Martinez, 40 M.J. 426,433 (C.M.A. 1994). 

The only exception may be if the accused affirmatively waives instruction on the defense. Some courts have suggested that an accused can affumatively waive 
instruction on an affirmative defense. United States v. Barnes. 39 M.J. 230. 233 (C.M.A. 1994); United States v. Weinmann, 37 M.J. 724. 727 (A.F.C.M.R. 1993). 
Compare United States v. Strachan. 35 M.J. 362 (C.M.A. 1992) (accused can affirmatively waive instructions on lesser included offenses). 

F 
41 M.1.435 (1995). 

63 Id. at 437. 

64 Id 

65 Id at 438. 
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the accused, however, two possibilities exist. First, the victim 
consented, or secondly, the accused was mistaken about her lack 
of consent. Although the accused did not indicate at trial that he 
had any mistaken belief, this is not the standard to apply when 
deciding to instruct on a defense. As stressed by Judge Wiss in 
his dissent, the defense theory at trial is not dispositive regarding 
instructions on affirmative defenses.66 Because the court mem- 
bers could attach credence to the evidence of mistaken belief by 
the accused, albeit not the defense theory of the case, the mem- 
bers :‘should have been provided the opportunity to consider such 
a scenario.’’b7 If the CAAF is concerned with practical 
judgemanship and avoiding appellate issues, then the mistake-of- 
fact instruction should be given in situations dike that in Willis. 
This approach would place the responsibility on the court mem- 
bers to decide the case based on the facts and complete law, not 
solely the law sought by counseLa 

While the above cases concerned the mistake-of-fact instruc- 
tion, the defense contended in United States v. Trueb9 that a por- 
tion of the standard Benchbook mistake-of-fact instruction70 was 
in error. After having been asleep in the same room with the 
victim, Airman True indicated that he walked over to the couch 
where the victim was sleeping and, when he saw her eyes open, 
he immediately began to kiss, fondle, and undress her. Only when 
he had sexual intercourse with her did the victim awaken and 
jump up.” Based on these facts, the judge gave the mistake-of- 
fact instruction, to include instructing the members that, 
“[a]dditionally, the mistake cannot be based on a negligent fail- 
ure to discover the true facts.” 

r“\ 
On appeal, the defense contended that this portion of the 

instruction permitted conviction based only on a negligence stan- 

In rape cases, mistake-of-fact is a defense only if the mis- 
take i s  both honest and reas0nable.7~ The court in True had no 
difficulty finding that a person is not being reasonable if that per- 
son is negligent. The Benchbook mistake-of-fact instruction, there- 
fore, constitutes a correct statement of the law.74 

The mistake-of-fact instruction also posed problems in cases 
other than rape. Again, the primary issue in these cases was 
whether the evidence raised the defense. In United States v. 
M~Divir t , ’~ the accused separated from his wife after living with 
her and supporting her for only about six weeks. Five years later, 
not knowing his wife’s whereabouts, he recertified his entitle- 
ment to his quarters allowances, falsely indicating that he had 
provided support to his wife for the preceding two years. His 
recertification gave rise to a charge of signing a false official record 
as well as larceny of the resulting higher allowances he received 
based on the false document. 

The accused testified that a finance clerk had told him that he 
was entitled to the “with dependent rate” for quarters allowances 
until he was di~orced.’~ The C A M  indicated that the statement 
by the finance clerk had nothing to do with the accused having 
made an honest mistake about the falsity of the record. Because 
the accused admitted that he had not provided any support for his 
wife during the preceding two years, he had made no mistake. 
He knew the true facts, yet falsified them. A s  the CAAF stated, 
because the accused knowingly signed a false record, “he cannot 
thereafter complain that he had made an honest mistake as to his 
intent for, in that instance, his falsity defeats the honesty of his 
p~rpose.”~’ The trial judge, therefore, was correct in limiting the 
mistake-of-fact instruction only to the larceny offense. 

66 Id at 440 (Wiss, J., dissenting) (citing United States v. Taylor, 26 M.J. 127, 131 (C.M.A. 1988) and United States v. Steinruck, 11 M.J. 322 (C.M.A. 1981)). 

67 United States v. Willis. 41 M.J. 435.440 (1995) (Wiss, J.. dissenting). 

ta Compare this case with UnitedStates v. Barrick, 41 M.J. 696 (A.F. Ct. Cnm. App. 1995), where the court held that the military judge did not err in refusing to give a 
mistake-of-fact instruction in a rape case where the evidence reflected that the victim went to bed alone and awoke with the accused penetrating he6 telling her to “come 
alive.” The accused did not testify about the incident. No evidence existed as to the accused’s state of mind or belief that he had received the consent of the victim. 

1 

@ 41 MJ. 424 (1995). 

BENCHBOOK, supra note 3, para 5-11(11). 

True, 41 M.J. at425. ~ 

id. 

MCM, supra note 2, R.C.M. 916Q); United States v. Taylor, 26 M.J. 127.128 (C.M.A. 1988). 

” True, 41 M.J. at 426. 

’I 41 M.J.442 (1995). 

76 Id. at 443. 

TI Id at 444. 
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1 In United States v. Gillen~ater,’~ the CAAF agreed with the 
defense counsel that the tiial judge erred in not giving a requested 
mistake-of-fact instruction concerning larceny of government 
property. The accused worked in a self-help shop whose mission 
was to repair and renovate broken items of government property. 
Searches of his living quarters resulted in charges of larceny of 
items from the accused’s workplace. Evidence was admitted at 

e accused’s former supervisor had given him permis: 
sion to take items home for both personal and government use 
and that the accused had worked on several government projects 
at home.79 The trial judge refused to give the requested instruc- 

e he felt that such evidence only negated the element 
of the accused’s intent and did not raise a mistake on his part. 

I This reasoning may be why the CAAF appears so upset With 
mistake-of-fact issues because trial judges appear not to be giv- 
ing instructions when the evidence clearly raises the issue. Nearly 
all defenses attack an element of an offense. In Gillenwater, the 
accused’s hopest, but mistaken, belief that he had permission to 
take, store, and use the items at his quarters certainly would ne- 
gate the element of intent; i t  does so because his belief is at the 
heart of the mistake-of-fact defense. 

Judges need to remember that the function of the members is 
to decide if mistake-of-fact uppries to the facts of the case. The 
function of the judge is to decide if the evidence raises the de- 
fense. To better protect the record on appeal, trial counsel should 
not be insistent in opposing requested instructions on affirmative 
defenses. All parties need to understand that the standard is rela- 
tively low for raising them.80 

Luck of Causation , I ’  

The final new development in the area of instructions on 
defenses in 1995 WBS the United States Army Trial Judicia~$’S 
publication of an instruction as an update to the Benchbbok8’ 
regarding lack of causation, intervening cause, and contributory 
negligence. Some offenses require that the accused’s actions ac- 
tually cause the alleged harmfuI result; for example, suffering mili- 
tary propesty to be lost.82 The Benchbook’s new paragraph 5-19, 
contained in the update, has a series of suggested instructions to 
cover situations where the evidence raises the issue of causation. 
These insmctions serve to ensure that court members understand 
how far an accused must go before being criminally liable for his 
or her actions. ; , r  

- 

f 

Evidentiary Instructions 

The military judge ordinarily has no sua sponte duty to give 
evidentiary  instruction^.^^ Trial and defense counsel must request 
these instructions or, absent plain error, they are generally waived.” 
An example of this i s  the accomplice instruction, which the mili- 
tary judge need only give on request.85 However, when a request 
is made, the instruction should be given.86 In United Stales v. 
He~ker?~  the AFCCA held that the military judge erred in refus- 
ing to give a requested cautionary instruction on the credibility of 
accomplice testimony. ’ 1 

The accused in kecker was convicted of, among other of- 
fenses, larceny by false pretense. The charge was based on the 
true value of repair services rendered by the accused and his busi- 

/- 

I .  

43 M.J. 10 (1995) (although charged with larceny, the members convicted the accused of wrongful appropriation). 
I 8 .  

’9 Id. at 11-12. 

Bo MCM, supra note 2, R.C.M. 920(e) discussion: “Amatter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon which 
members might rely if they choose.” 

Update Memo 14, supra note 4. 

UCMJ art. 108 (1988). 

An example where the military judge may have a suo sponre duty to instruct is in the area of M accused’s right to remain silent. Even if not requested or affirmativeIy 
waived by the defense, if the court members raise an issue about an accused‘s silence, the military judge should give the failure to testify instruction. See BENCHBOOK, supru 
note 3, para. 7-12. See also United States v. Jackson, 6 M.J. 116 (C.M.A. 1979). 

MCM. supra note 2, R.C.M. 920(e), (0. 2 ( i  

P The COMA recently affirmed this rule in United Srures Y. Giftens, 39 M.J. 328 (C.M.A. 1994) (failure to request accomplice instruction constitutes waher). 1 

’‘ See, e.g., United States v. Gillette, 35 M.J. 468 (C.M.A. 1992). 

42 M.J. 640 (A.F. Ct. Crim. App. 1995). 
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h 

ness associate. Mr. Noms, who testified for the prosecution re- 
garding the specific details of the contractual arrangement with 
the Although unclear from the opinion, Noms appar- 
ently tried to minimize his own degree of culpability. As the 
defense counsel believed Noms had a motive to falsify his testi- 
mony in whole or in part, the defense counsel specifically re- 
quested that the military judge instruct the members regarding 
accomplice testimony.“ The judge refused.8o The AFCCA held 
that, when evidence raises a reasonable inference that a witness 
may have been an accomplice, the military judge, on request, shall 
give a cautionary instruction on whether the witness is an accom- 
plice and the inherent suspect nature of accomplice te~timony.~’ 

A military judge is only required to give requested evidentiary 
instructions that are cohect statements of law.= While the mili- 
tary judge in Hecker erred in not giving a defense 
instruction, United States v. Tuy10P3 is an example where the mili- 
tary judge properly refused to give a defense requested instruc- 
tion on the use of a prior inconsistent stateknt. 

, T 

The accused in Taylor was convicted of premeditated murder, 
burglary, and larceny. At trial, the defense =quested an instruc- 
tion that the members could consider prior inconsistent statements 
of two government witnesses for the truth of the niatters con- 
tained therein. The military judge did not grant this requestw 
The AFCCA upheld the trial judge’s finding no support 
for the defense’s contention that prior inconsistent statements can 
be used as substantive evidence when the statements are made 
during a police interrogation.” 

When uncharged misconduct is introduced, the military judge 
must, on request, instruct on the limited use’of such evidence.” 
As the AFCCA recently stated, however, even absent such a re- 
quest, the better practice is to-give such an instruction. 

In United States v. BurrowPB the accused was charged with 
sexually abusing his abopted stepd ter and having an adulter- 
ous affair with a married subordinate. Over de 
the military judge allowed the uial counsel to link the evidence 

The accused and Mr. Noms were partners in an off-duty business called “Bare Walls,” which performed minor repah ptojects on Beale Air For& Base, California. The 
larceny involved the charging of an inflated price to repair a hole punched in a dormitory wall. The accused told Airman First Class (AIC) €7. the person responsible for the 
damage, to get the hole fixed to avoid getting in trouble with the squadron’s first sergeant. However, the accused lied when he informed AIC F that the first sergeant was 
already aware of the damage. As he was unfamiliar with the local business community, AlC F asked for assistance in finding a repairman. The accused recommended 
contacting his associate, Mr. Noms. Although Noms gave a $25 estimate. the accused subsequently charged $75. telling AIC F he “needed to be taught a lesson.” The 
resulting larceny charge was based on the accused’s false representation that the repair price was $75 after initially giving aprice of $25. 

Ip A standard accomplice testimony instruction is located in the Benchbook. Supra note 3. para. 7-10. 

9o The military judge did not give the requested instruction because he determined Noms was not the accused’s accomplice. The appropriate test is whether the wimess 
could have been convicted of the same crime for which the accused was prosecuted. United States v. McKinnie.32 M.J. 141 (C.M.A. 1991). In finding he could have been 
prosecuted for the larceny, albeit by the civilian criminal justice system, the AFCCA determined that Noms was aware of what the accused proposed to do, aided him in 
the execution of the larceny by providing him with a false invoice overstating the charge with the accused‘s name excised, split the profits from the repair work, and 
otherwise shared criminal intent. Hecker, 42 M.J. at 64.4. 

91 As the error in this case went only to witness credibility, which was already covered by an existing instruction to the members. and the accomplice’s testimony was partly 
corroborated by the victim, the AFCCA was convinced Hecker suffered no prejudice from the failure to give the requested instruction. Hecker. 42 MJ. at 645. 

MCM, supra note 2. R.C.M. 920(c). 

93 41 M.J. 701 (A.F. Ct.Crirn.App. 1995). 

SM Instead, the relevant part of the instruction eventually given was as follows: “If you believe that inconsistent statements were made, you may consider the inconsisten- 
cies in evaluating the believability of the testimony of those witnesses. You may  nor, however. consider rhe prior statements as evidence oj the fmfh o f  the marten 
conrained in those ponions of the prior sfafernents. fd. at 702 (emphasis in original). 

The military judge has substantial discretion in deciding what instructions to give. The standard of review of a refusal to give a defense requested instruction is for an 
abuse of discretion. United States v. Damaria-Olivera, 37 M.J. 474 (C.M.A. 1993). 

Tqlor. 41 M.J. at 703. The Military Rules of Evidence provide that a prior inconsistent statement may be considered for the truth of the matters asserted therein i f  the 
declarant testifies and is subject to cross examination and the statement was “given under oath subject to the penalty of pejury at a trial, hearing. or other proceeding. or 
in a deposition . . . .“See MCM. supra note 2, Mn. R. EVID. 80l(d)( I)(A). In this case. however, the statements were made during a police interrogation and not at a formal 
proceeding. 

91 See, e.g.. United States v. Mundell. 40M.J. 704 (A.C.M.R. 1994). 

91 42 M.J. 655 (A.F. Ct. Crim. App. 1995). 

At trial, the accused testified concerning the allegations made by his stepdaughter and denied committing any sexual acts with her. The thrust of his defense was that his 
stepdaughter gained her sexual knowledge. including the use of sexual instruments. from Master Sergeant (MSG) M. a co-worker who had also engaged in a sexual 
relationship with her. The accused argued the stepdaughter falsely accused him to curry favor with MSG M when their relationship cooled and the details of the allegations 
made against him actually came from sexual techniques which MSG M had taught her. Id. at 662. 
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concerning the two victims because both involved use of vibra- 
tors and pornographic magazines.lW ,On appeal, the AFCCA found I 

no error in dlow6g the prosecutor to make such an argument., 
The AFCCA first found that the accused placed the identity of his 
stepdaughter’s “sexual teacher” at issue by claiming she gained I 
her knowledge from a previous sexual relationship with Master 
Sergeant hn. The M,CCA then detemined evidence that the ac- 
cused used identical sexual aids with both,the married subordi- 
nate and his stepdaughter would show iqtinctive technique” 
in his sexual repertory and would hav dency to make the 
identity of her “teacher” more probable. As such! the AFCCA 
ruled the military judge did not err in allowing the trial counsel to 
link the two victims.Io’, 

AFCCA noted that, 

evidence,Iw even absent a defense request.’” To do so “may judi- 
cially salvage an otherwise sinking appellate case.”Iw 

Procedural Instructions 
t 

The military is somewhat unique in permitting court mem-’ 
witnesses:IW In United States ~r. Hill,‘m 
at the members lost their impartiality by 

the nature and number of questions they asked of the witnesses. 
The court members used 125 question forms, some having mul- 
tiple questions on them. In the opioion, the Coast Guard Court of 
Criminal Appeals (CGCCA) indicated that ‘fevery judge should 
instruct the members at the outset concerning the questioning of 
witnesses and, in doing so, should advise that it is the basic re- I 

sponsibility of counsel, not the court, to develop the relevant evi- 
dence.”l” 

The judge in Hill ini e the standard Benchbook in- 
struction,-but the CGCCA felt that it may have been appropriate, 
for the judge to have repeated the instruction during the trial to 
impress on the members the need to avoid becoming an advocate 
for either side.’lo In this case, however, the court found any error 
to have ,been waived by the defense counsel’s failure to object to 

d or to object to a loss of the 

y at times rise to the level of 
sel and judges also need to 

recognize that the members have equal opportunity with counsel 
to obtain evidence.I12 Judges and counsel must ensure that the 
members, in their fact-finding role, are not limited in eliciting 
admissible testimony that may help them in making their find- 
ings. For example, a counsel’s objection to a member’s question 
as beyond the scope of direct or cross-examination makes little 
sense if the member has the same right to elicit testimony as does - 
counsel. 

,- 

lw Evidence relating to one charge may be used io prove an unrelated charge when the evidence meets the criteria of Military Rule of Evidence 404(b). See MCM. supra 
note 2, MIL. R. EVID. 404(b). In this case, the military judge had ruled that use of the vibrator was res gestae evidence but specifically reserved ruling on the trial counsel’s 
alternative theory of admissibility that the evidence was relevant to prove the accused‘s modus operandi in seducing females. Unfortunately, the military judge never did 
affirmatively rule on this alternative theory. 2 Instead, rhe AFCCA concluded the military judge had “implicitly ruled the evidence concerning . , . use of vibrators and 
‘pornography’ met the criteria for Rule 404(b).” Barrow, 42 M.1. at 663. The better practice is to keep track of motions raised and ensureeach i s  ruled upon at some point 
in the trial. 

lo’ During closing argument, trial counsel argued there was “similarity” and ‘%onsistency” between the accused’s sexual acts with his stepdaughter and with the married 
subordinate because he used a vibrator and magazines to stimulate both of them. Id. 

lcn When the trial judge permits argument that evidence offered to prove one charge proves another, he or she should insure the record contains specific findings on just how 
the evidence f i ts  the 404(b) criteria. MCM. supm note 2, MIL. R. EVD. 404(b). 

lo’ United States v. Borland. 12 MJ. 855 (A.F.C.M.R. 1981). 
I 

An “&et acts” insktuction is located in the Benchbook. Supra note 3, para. 7-13. Astandard “spillover” instruction is located in Memorandum, U.S. Army Legal 
Services Agency, IALS-TI, subject: U.S. A m y  Trial Judiciary Benchbook Update Memo 8, para. 7-17 (10 December 1993) [hereinafter Update Memo 81. I 

l M  United States v. Diaz. 39 M.1. 1114, 1118 (A.F.C.M.R, 1994). 

IO6 United States v. Barrow, 42 M.J. 655.664 (A.F. Ct. Cnm. App. 1995). 

725 (C.G. Ct. Crim. App. 1995). 

Id. at 727. 
1 

‘lo Id. 
, I  ‘r 

Id. at 728. The defense counsel did object to one member’s questions and did challenge that member for cause based on the member’s apparent bias. The court found 
that the judge did not abuse her disqretion,in denying the challenge for cause and that the questions, which formed the basis for the objection, did not indicate any bias on 
the part of the member. 

’I* UCMJ art. 46 (1988); MCM, supra note 2, MIL. R. EVID. 614(a). 
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In 1995, the CAAF again reminded judges that they must be 
careful when giving the reasonable doubt instruction. In United 
States v. C~ekala,"~ the CAAF indicated that an instruction defin- 
ing reasonable doubt as "a doubt which would cause a reasonably 
prudent person to hesitate to act in the more important and weighty 
of his Q W ~  personal affairs" is ambiguous and not helpf~l."~ Based 
on this statement, military judges should eliminate the hesitation 
to act Tentence from their reasonable doubt instruction. 

The judge in Czekala also mistakenly told the members that 
"you must be satisfied that the evidence is  such as to exclude not 
every fair and rational hypothesis or theory of innocence." The 
CAAF indicated that the erroneous placement of the word "not" 
within the instruction effectively reversed the burden. However, 
when considered in context of the entire instructions regarding 
reasonable doubt, the error did not affect the accused's substan- 
tial rights."5 

In 1995, the Manual was amended to change the rules on re- 
consideration of findings.lI6 Rule for Courts-Martial 924"' was 
amended by removing the provision allowing the members to re- 
consider their findings of guilty any time before sentence is an- 
nounced. The rule for all findings by members is now the same: 
The findings can be reconsidered only before they are announced 
in open ~ 0 u r t . I ~ ~  The procedural instructions on findings should 
be amended to reflect this change."g 

After the case is over and before the members are excused, 
many judges now give a final word of caution to the court mem- 
bers. In 1995, the Army's Chief Trial Judge recommended that 
Army judges use the following adjournment instruction for ex- 
cusing the members: 

'I3 42 MJ. 168 (1995). 

Court members, before I excuse you. let me 
advise you of one matter. In the event you are 
asked about your service on this court-martial, 
I remind you of the oath you took. Essentially, 
that oath prevents you from discussing your 
deliberations with anyone, to include stating 
any member's opinion or vote, unless ordered 
to do so by a court. You may, of course, discuss 
your personal observations in the courtroom 
and the process of how a court-martial 
functions, but not what was discussed during 
your deliberations. Thank you for your 
service. You are excused.Im 

, 

This cautionary instruction not only reminds the court mem- 
bers of their oath not to disclose the vote or opinion of any mem- 
ber, but it also represents an implied reminder to counsel not to 
seek disclosure of the members' deliberative process. If counsel 
seek post-trial affidavits from court members, counsel need to 
understand the matters contained therein should only address 
matters of extraneous influence or unlawful command influence 
exerted on the members.I2l 

Sentencing Instructions 1 

Sentencing instructions are an essential part of the trial pro- 
cess. Either party may propose specific sentencing instructions.Iz 
However, the military judge need not give fie instruction unless 
the issue is reasonably raised, it is not adequately covered else- 
where in the instructions, and the proposed instruction accurately 
states the law.'" United States v. Briggs'" is an example where a 
military judge properly denied such a proposed instruction. 

'I' Id at 170; Memorandum, US.  Army Legal Services Agency, JALS-TI. subject: Reasonable Doubt Instruction (12 Sept. 1995). 

'I' Id. at 170-71. It appears that the trial judge did not erroneously place the word "not" in the instruction, but transposed portions of the Benchboot instruction. The 
instruction should read: 'The proof must be such as to exclude not every hypothesis or possibility of innocence, but every fair and rational hypothesis except that of guilt." 

Exec. Order No. 12.960.60 Fed. Reg. 26,647 (1995). reprinted in MCM. supra note 2, app. 25, atA25-26. 

I" MCM. supm note 2. R.C.M. 924. 

'I1 id. 
I 

The procedural instructions on findings in the Benchbook should be amended by deleting the following language in the first full paragraph on page 2-74: "You may also 
reconsider any finding of guilty on your own motion at any time before you have first announced a sentence in the case." See Memorandum, U.S. A m y  Legal Services 
Agency, JALS-TI. subject: U.S.Army Trial Judiciary Benchbook Update Memo 11 (19 July 1994). 

Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: Adjournment lnshuctions to Members (24 Jan. 1995). 

SeeTanner v. United States, 483 U.S. 107 (1987); United States v. Loving. 41 M.J. 213,234-39 (1994); MCM, supra note 2, MIL. R. EVID. 509; 606. 

F 112 MCM, supra note 2. R.C.M. to05(c). 

United States v. DuBose. 19 M.J. 877 (A.F.C.M.R. 1985). 

Izl  42 MJ. 367 (1995). 
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The accused in Briggs pleid guilty to three spe‘cifications of 
wrongful use bf cocaine and several unrelated offenses. At sen- 
tencing, when asked by his counsel where hehad goite; the money 
to buy the drug$ he used, the accused stated he sold large amounts 
of cocaine to support his habit. This was apparently an hhscripted 
response as defense counsel requested the military-judge instruct 
the panel to didregard the testimony about prior distributions. The 
military judge denied this ques t . t2S  ’Without surprise, a panel 
member subsequently asked how long the accused had been dis- 
tributing drugs to support his habit. Although the military judge 
did not permit the question, the defenseonce again asked for a 
specific instruction. The military judge again declined but subse- 
quently instructed the members to sentence’the accused only for 
the crimes he was convicted.lZ6 

I 
~ . J ’  

n appeal: the defense asserted that the Iliilitiiiy judge should 
have given therequested inskction. In affirming thk trial judge’s 
decision, the CAAF held that a “military judge is not required to 
give the specific instruction requested by counsel if the matter is 
adequately covered in [other]  instruction^."'^^ The CAAF found 
that the general‘Behchbook instruction used in this case was suf- 
ficient. 

The Rules for Courts-Martial prohibit the prosecution from 
introducing testimony during sentencing regarding the appropri- 
ateness of a‘ punitive 1discharge.lz8 ’Logically, it should also be 
inappropriate for’the defense to offer testimony that a punitive 
discharge i s  not appropriate.Ia This issue was addressed in United 
States v. Ramos.’30 . 1 ,  

I 

I 

~f 1 ,  : buring sentencin ounsel ’asked his witness 
whether he believed the a continue to serve and con- 
tribute in the Unitd States A d the witness,gave a positive 
response. Without’defen e hilitary judge thereaf- 
ter instructed the panel that “the testimony’by the witne 
thin& [the accused] c )ill be a sordier in‘ the Army s 
ally be disregarded . &use of the danger that y I 

perceive a punitive discharge as being an elimination type :pro- 
ceeding~.”~~’ 

‘ ‘ I  

On appeal: the defense claimed this instruction proved ihe 
military judge abddoned his impartial role and became a @v- 
emment advocate. Concluding that the military judge is no 
mere referee, but rather may properly participate actively hi 
proceedings,” the C A M  affirmed the lower court and found- 
any error did not prejudice the accused. 

The military judge must instruct on the maximum authorized 
nt that the court members can impose.’32 Howeder, the 
shobld not be informed as to how that amount was 

reached. In United States v. P u r ~ i y , ~ ~ ~  the Army Court of Criminal 
Appeals (ACCA) held that the militafy judge erred when he Inad- 
vertently informed the panel members that ’the maximum con- 
finement was reduced from fifv-two to twenty-five years.’” The 
ACCA held that the members need only’be told the maximum 
period of confinement they can impose and not the basis for any 
1irnitati0n.l~~ This case serves as a reminder that the determina- 
tion of the maximum punishment that can be imposed should be 
made in an Article 39(a) session t of the court members’ pres- 
ence.IM 

,-. 

I .  

IlJ As the trial counsel indicated he would not include evidence of the prior distributions in his argument, the military judge did not want to make a bad situation worse by 
highlighting the issue for the panel. Id. at 369. 

1 I r ’ r 1  

Iz6  The pertinent part of the instruction, a slight variation of the one found in theBenchbook. was as follows: “Although you must give due consideration to all matters in 
extenuation, mitigation. and aggravation, keep in mind that the accused is to be only sentenced for the crimes that be’s been found guilty of committing.’’ BENCHBOOK, 
supra note 3, para. 2-37. 

. 1005 discussion. , 

I 1 :  0 
Id. R.C.M. 1001(b)(5)(D). 

See United States v. Ohrt. 28 M.J. 301, 305-6 (C.M.A. 1989) (prosecution or defense witness should not be allowed to express opinion whether accused should be 
punitively discharged). Bur see United States v. Aurich, 31 M.J. 95,96 (C.M.A. 1990) (Cox, J., and Everett, C.J., concurring) (commander should be able to testify that he 
or she wants accused back in unit, but generally should not be permitted to testify that he or she does not want accused back). 

IWI 42 MJ. 392 (1995). Ramos’ first line supervisor, a Staff Sergeant Knight. testified that he thought Ramos could “rehabilitate himself and continue to serve and 
contribute to the United States.” Id. at 395. The 

Id. 

MCM, supra note 2, R.C.M. 1005(e); Memorandum, US. 
para. 2-87 (19 July 1994) [hereinafter Update Memo 111. 

42 M.J. 666 (Army Ct. <3rlrn. App.‘ 1995). 

I y  In ruling on a sentence multiplicity motion, the military judge held that three of the offenses involving one victim merged for sentencing purposes, reduced the 
maximum period of confinement from 52 to 25 years. This ruling was made in open court with the members present. 

P 1 

See also United States v. Frye. 33 M.J. 1075,1079 (A.C.M.R. 1992). 

I M  In reassessing the sentence in this case, the ACCA was convinced the error did not prejudice the accused and affirmed the sentence as appropriate. 
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One of the more significant, albeit bizarre, CAAFrulings last 
year dealt with the maximum period of confinement for bad check 
cases. In United States v. Mincey,"' the !accused was charged 
with, among other offenses, one specification of uttering ten worth- 
less checks.'38 None of these checks was for a value greater than 

The military judge, with the consent of both counsel, 
advised the accused that the maximum period of confinement for 
this Specification was five years.lq 

- 
On appeal, the accused argued the maximum period of con- 

finement should have been six months based on the value of the 
amount of the largest single check in the spe~ification.'~' The 
CAAF affirmed the findings and sentence by concluding that the 
maximum punishment for bad-check cases is now calculated by 
the number and amount of the checks as if they had been charged 
separately, regardless of whether the government joined several 
offenses in one spe~ification.'~~ 

While this rule is certainly an important substantive change 
to prior courts-martialpractice, of greater significance to the trial 
judiciary is the potentially broader precedential value of the analy- 
sis in the Mincey decision. Although the CAAF putatively at- 
tempted to limit its opinion to bad check-offenses, there appears 
to be no legal prohibition on the military judge expanding the 
ruling to any duplicitous specification. 

In United States v. T e t e r ~ , ~ ~ ~  the COMA adopted the 
Blockburger'" statutory-elements test in determining multiplic- 

"' 42 M.J. 376 (1995). 

ity for In United States v. Morrison,146 the CAAF 
clarified the unresolved issue of sentence multiplicity. Staff Ser- 
geant Momson was charged with missing movement through 
design and two specifications of willful disobedience of lawful 
orders. The charges were based on the accused's refusal to obey 
orders issued by his squadron commander to prepare for overseas 
deployment and the subsequent failure to deploy. At mal, the 
defense moved to dismiss the willful disobedience offenses on 
the grounds that they were multiplicious for both findings and 
sentencing with the missing movement specification. The mili- 
tary judge denied the motion and eventually treated the willful 
disobedience and missing movement as separately punishable 
offenses. 

The CAAF affirmed the findings, holding that the offenses 
were not multiplicious because both required proof of an element 
the other did not.'47 The CAAF also affirmed the sentence con- 
cluding that Congress did not intend to prohibit imposing sepa- 
rate punishments for offenses warranting separate convictions. 
In other words, it is the military judge's responsibility to deter- 
mine the authorized punishment in a given case, and it will not be 
an abuse of discretion if the judge treats offenses which are sepa- 
rate for findings as separate for sentencing. As such, when deter- 
mining the maximum period of confinement when instructing the 
members, the military judge may consider offenses which are sepa- 
rate for findings as w m t i n g  separate punishments.Iq 

The defense did not object to the misjoinder of numerous bad-check offenses into two duplicitous specifications. MCM. supra note 2. R.C.M. 307(c)(4). 

The bad check specification at issue was charged as follows: "between on or about 6 January 1992 and 12 January 1992, . . . ,utter certain checks . . . numbered and dated 
as follows, to wit: 0223.6 January 1992. $100.00,0225,7 January 1992, $100.00; 0226,7 January 1992, $100; 0228,8 January 1992, $100.00; 0230.8 January 1992. 
$100.00; 0234, 10 January 1992.$100.00; 0238,lO January 1992, $100.00; 0240, 11 January 1992. $100.00; 0243. 11 January 1992, $100.00; 0245. 12 January 1992, 
$100.00; a total amount of $l,OOO.00, . . . ." 

As the aggregate amount of the 10 checks exceeded $100.00, the maximum period of confinement was calculated to be five years. MCM, supra note 2, part W. 
49e.( I)@) (1988). This methodology was adopted by the Air Force Court of Criminal Appeals in an unpublished opinion. See United States v. Mincey, No. 30054,1993 
WL76298 (A.F. Ct. Crim. App., Mar. 10, 1993). See also United States v. Oliver, 43 M.J. 668 (A.F. Ct. Crim. App. 1995). 

l4] United States v. Poole. 26 M.J. 272 (C.M.A. 1988). 

\ 

In other words, six months for each check, or sixty months. The CAAF based its holding on R.C.M. 1003(c)( I)(A)(i). which authorizes punishment for "each separate 
offense." MCM, supra note 2. The CAAF viewed each bad check contained in each specification as a separate offense. 

37 M.J. 379 (C.M.A. 1993). cert. denied. 114 S. Ct. 919 (1994). The accused in Teters plead guilty to and was separately convicted of, among other offenses, two 
specifications of larceny of money by using forged checks and two specifications of forgery of those same checks. The military judge found the offenses were not 
multiplicious for findings but considered them multiplicious for sentencing. 

I 
1 IU Blockburger v. United States, 284 US. 299 (1932). 

'* Teters states that in determining whether offenses are multjplicious for findings. one need only compare the elements of the offenses; to be multiplicious, elements of 
one must be a subset of the other. 

'a 41 M.J. 482 (1995). 

14' Id. at 484. 

Compare United States v. Brownlow, 39 M.J. 484 (C.M.A. 1994) wirh United States v. Traxler, 39 M.J. 476 (C.M.A. 1994) (different offenses, same disposition). 
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In United States u. Thomas,lQ the defense raised several ob- 
jections to the trial judge's death penalty sentencing instructions. 
Many of these issues were addressed by the CAAF in United States 
v. which was reviewed by the authors in last year's in- 
structions update.i5i Two issues addressed in Thornas involved 
instructions on reconsideration of sentences and when instruc- 
tions on capital sentencing procedures must be given. 

In Thomas, the defense alleged the military judge erred when 
he instructed the members that if their vote on an aggravating 
factor was not unanimous, and there was a request to reconsider, 
a majority vote would be required to permit reconsideration.is2 
The Navy-Marine Court of Criminal Appeals (NMCCA) noted 
that even though the Rules for C~urts-Martial'~~ do not specifi- 
cally address voting procedures for reconsideration of aggravat- 
ing factors, they found no abuse of discretion in this case. The 
NMCCA held the military judge properly used the normal recon- 
sideration rules as a basis for an instruction on the procedures for 
reconsidering a nonunanimous vote on aggravating factors. 

The NMCCA also declined the opportunity to adopt a bright- 
line rule requiring the military judge to instruct on capital sen- 
tencing proceedings during preliminary instructions. As the Rules 
for Courts-Martial grant the military judge the discretion to give 
those preliminary instructions that the judge deems appropriate 
in a given case,i54 the NMCCA found no authority requiring a 
judge to instruct the members concerning capital sentencing pro- 
cedures during preliminary instructions, especially absent a de- 
fense request to do s ~ . " ~  

In 1995, the Manual was amended to change the procedures 
for reconsidering a sentence.Is6 Rule for Courts-Martial 1009i57 
was amended to limit the members' ability to reconsider a sen- 

tence after it has been announced. The old rule permitted the 
members to decrease a sentence through reconsideration any time 
before the record of trial was authenti~ated.'~~. Under the new 
rule, reconsideration is permitted after the sentence is announced 
only if the sentence announced was less than the mandatory mini- 
mum or more than the permissible maximum.'5g 

,- 

The new rule also allows the military judge to clarify an am- 
biguous sentence after it has been announced.l" The better prac- 
tice i s  for the military judge to clarify ambiguous sentences 
before they are announced by carefully inspecting the sentence' 
worksheet. If, however, the president of the court creates an am- 
biguity by misreading the worksheet, the new rule permits the 
judge to correct this.I6' 

Conclusion 

In deciding cases involving instructional issues during 1995, 
military appellate courts, again took the position that: 

[Jlustice tends to flourish in an enlightened 
atmosphere, The requirements of the law 
foster it, and the intent. . . had always been to 
encourage that situation . . . . The court 
members must be furnished with the law 
pertinent to the facts developed in order that 
they may resolve the issues before them . . . . 
What is contemplated i s  the affirmative 
submission of the respective theories . . . to 
the triers of fact, with lucid guideposts, to the 
end that they may knowledgeably apply the 
law to facts as they find them.i62 

, 
43 M.J. 550 (N.M. Ct. Crim. App. 1995). 

Iy) 41 M.J. 213 (1994). cerx gmnred, 116 S. Ct. 39 (1996) (oral argument held Jan. 9, 1996).' 

See Holland & Masterton. supra note 1, at 14. 

IJ2 The defense argued, bp analogy, that because members cannot reconsider a nonunanimous vote on findings in order to authorize a capital sentencing procedure. they 
should not be allowed to reconsider a nonunanirnous finding of an aggravating factor. I , 

MCM, supra note 2, R.C.M. 1009 (detailing procedures governing sentence reconsideration). 

Id. R.C.M. 913(a). 

I 

lSs The question left unresolved is whether the military judge must give such instructions upon defense request. 

IJ6 Exec. Order No. 12.960.60 Fed. Reg. 26.647 (1995). reprinted in MCM, supra note 2. app. 25. at A25-26. ' 

Is' MCM, supra note 2,  R.C.M. 1009. 

I 

' I 

Id. R.C.M. 1009 (1984). 

Id. R.C.M. 1009(b). 

IM Id. R.C.M. 1009(c). 

Not all errors can be corrected. See, e&, United States v. Baker, 32 M.J. 290 (C.M.A. 1991)  (military judge improperly allowed members to"correct"sentence upwards 
after court was adjourned, by including dishonorable discharge in sentence, where both sentence worksheet and Sentence as announced failed to mention discharge). 

16' United States v. Smith, 33 C.M.R. 3 . 6  (C.M.A. 1963). I 

16 FEBRUARY 1996 THE ARMY LAWYER DA PAM 27-50-279 

a 



Judges and counsel alike need to keep this goal in mind when 
it comes to formulating instructions for the court members in each 
case. If justice is to prevail, court members cannot be left in the 

dark. Only through the diligent efforts of the trial judge and coun- 
sel worlung together will the members be instructed appropri- 
ately and appellate issues avoided. 

n 

'-. , 
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APPENDIX A I 

Instructions Checklist 

I. When Members First Enter Court. 

................................................................. A. Preliminary Instructions (Page 2-43, Update Memo 11) ( 

B. Other General Introductory Explanations 

1. Joint Offenders (Paragraph 7-2) ............................................................................................. ( 

2. Vicarious liability-Principals and Conspirators (Paragraph 7-1) ( 

3. ( 

......................................... 

.......................................................................... 

11. Prior to Findings 

................................................. A. 

B. 

Prefatory Instructions on Findings (Page 2-43, Update Memo 11) ( 

Elements of Offenses Charged (para -; para -; para -) ( 

CWSP LIO ( 

CWSP LIO ( 

CWSP LIO ( 

Terms having special legal significancelconnotation (para-; para-; para-) ........ ( 

Law of Principals (Paragraph 7-1) ......................................................................................... ( 

................................................. 

......................................................... 

......................................................... 

......................................................... 

1. 

2. 

C. Special and Other Defenses. 

................................................................................................. 1. Self-Defense (Paragraph 5-2) ( 

2. Defense of Another (Paragraph 5-3) ( 

3.  Accident (Paragraph 5-4, Update Memo 7) ( 

4. Duress or Coercion (Paragraph 5-5) ( 

5. Entrapment (Paragraph 5-6) ( 

6. Agency (Paragraph 5-7) ( 

7. Obedience to Orders (Paragraph 5-8) ( 

8. Physical Impossibility or Inability (Paragraph 5-9) ( 

9. Financial and Other Inability (Paragraph 5-10) ( 

( 

11. Voluntary Intoxication (Paragraph 5-12) ( 

...................................................................................... 

........................................................................... 

...................................................................................... 

................................................................................................... 

......................................................................................................... 

.................................................................................... 

............................................................... 

..................................................................... 

......................................................... 10. Ignorance or Mistake of Fact of Law (Paragraph 5-11) 

............................................................................... 

12. Alibi (Paragraph 5-13) ........................................................................................................... ( 

.................................................................................... 13. Character Evidence (Paragraph 5-14) ( 

14. Voluntary Abandonment (Paragraph 5-15, Update Memo 7) ( 

15. Parental Discipline (Paragraph 5-16, Update Memo 8) ( 

( 

( 

................................................ 

......................................................... 

16. 

17. 

Evidence Negating Mens Rea (Paragraph 5-1 7, Update Memo 9) 

Self-Help Under a Claim o f  Right (Paragraph 5-18, Update Memo 13) 

........................................ 

............................... 

18 FEBRUARY 1996 THE ARMY LAWYER DA PAM 27-50-279 



18. Lack of Causation (Paragraph 5-19, Update Memo 14) 0 

20. Partial Mental Responsibility (Paragraph 6-5, Update Memo 9) 0 
0 

22. Other 0 

1. Pretrial Statements (Chapter 4) ( 1 

0 2. Law of Principals (Paragraph 7-1) ......................................................................................... 

3. Joint Offenders (Paragraph 7-2) 0 

4. Circumstantial Evidence (Paragraph 7-3, Update Memo 1) 0 

0 

) 

........................................................ 
19. Mental Responsibility at Time of Offense (Paragraphs 6-3,6-4, Update Memo 9) .............. ( ) 

........................................... 
................ 21. Personality (Character or Behavior) Disorders (Paragraph 6-6, Update Memo 9) 

...................................................................................................................................... 
D. Evidentiary and Other Matters 

.............................................................................................. 

............................................................................................. 
.................................................. 

............. a. Proof of intent by circumstantial evidence (Paragraph 7-3, Update Memo 1) 

Proof of knowledge by circumstantial evidence (Paragraph 7-3, Update Memo 1) .... ( b. 

, 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

.................................................................................................. Stipulations (Paragraph 7-4) ( 

Depositions (Paragraph 7-5) ( 

Judicial Notice (Paragraph 7-6) ( 

Credibility of Witness (Paragraph 7-7) ( 

Interracial Identification (Paragraph 7-7.1) ( 

Character Evidence (Paragraph 7-8) ( 

.................................................................................................. 

............................................................................................. 
.................................................................................. 

............................................................................ 

...................................................................................... 
Expert Testimony (Paragraph 7-9. Update Memo 10) ........................................................... ( 

Accomplice Testimony (Paragraph 7- 10) ( 

Prior Statements by Witness (Paragraph 7-11) ( 

Accused's Failure to Testify (Paragraph 7-12) ( 

Other Offenses or Acts of Misconduct by Accused (Paragraph 7-13) ( 

Past Sexual Behavior of Nonconsensual Sex Victim (Paragraph 7- 14) ( 

Variance-Findings by Exceptions and Substitutions (Paragraph 7-15) .............................. ( 

.............................................................................. 
...................................................................... 
....................................................................... 

................................... 

................................. 

Value, Damage or Amount (Paragraph 7-16) ......................................................................... ( 

19. Spill-Over (Paragraph 7-17, Update Memo 8) ....................................................................... ( ) 

0 ..................... 20. Have You Heard Impeachment Questions (Paragraph 7-1 8, Update Memo 8) 

...................................................... 21. Grant of Immunity (Paragraph 7-19, Update Memo 10) 0 
E. Closing Instructions on Findings. 

........................................... 1. Closing Substantive Instructions (Page 2-68, Update Memo 11) 0 I 

..................................... r? 2. Procedural Instructions on Findings (Page 2-72, Update Memo 11) 0 

A. Instructions on Sentence (Page 2-86, Update Memo 11) 0 

B. Spes  of Punishment (Page 2-89, Update Memo 11) ( 1 

III Sentencing. 

................................................................. 
...................................................................... 
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1 ,  C. Other Instructions on Sentence (Page 2-97, Update Memo 11) ..........i..... !: ................................... ( ) 

* ( ,  ' 1  1. . Summary of Evidence 'in Extenuation Mitigation .................................. , ._.. .......... -:.. ...... ...+ 

2. . Accused's Failure to TestifylFailure to Testify Under Oath ......... :A,. ..:.; .......... ..;. ..... J..: ......... ' j  b (  ) 

( 1 .  3. . Effect of Guilty Plea .... ....................... ..................................................A ........................... 

4. Mendacity ............................................................................................................................... ( ) ' 

5. Argument for Specific Sentence .................................................................... 

6. Other.:.:.: ... : ............................................ ; ....................................................... 

Concluding Instructions (Page 2-101, Update Memo 11) ......................... .?. ........ .: .. 

r '  , , 

, ,  

. . . . . .  . . . . . . . . .  , 

D. 
r I, , , 

. . . . . . . .  . ,  , I. . ~ . . . . . . . . .  Notes/Remarks: ' 

' .  , . .  . .  

" I  ' ' ' . , .  , . ,  . ) I  , .: 

, :  ' ) _ - . I .  . I  

I ~ , I , .  . . . . . . . . .  . . . . . . . .  . I S  , .  , 1  , . .  

i ,  . . . .  . ."  . . . . . . . .  

' I  I . . .  .. , , .  

L '  r , I ~, . . . . . .  

, /h 

I 1 
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APPENDIXB . 

5-18 Self-help Under a Claim of Right 

Introduction. Although the self-help defense is not listed in the Manual for Courts-Martial, the courts have acknowledged that it 
constitutes an affirmative defense in some cases involving a wrongful taking, withholding, or obtaining, e.g., robbery, larceny, or 
wrongful appropriation. The military judge must instruct, s p  sponte, on the issue when it is raised by some evidence. The self- 
help defense exists when three criteria co-exist: (1) the accused, takes, withholds, or obtains property under an honest belief that 
the accused is entitled to the property because either the accused is the owner or as security for a debt owed to the accused; (2) 
such taking, withholding, or obtaining is based upon a prior agreement between the accused and the alleged victim providing for 
either satisfaction or security of the debt by the use of self-help; and (3) the taking, withholding, or obtaining is done in the open, 
not surreptitiously. The following instruction may be used as a guide in such circumstances. 

The evidence has raised the defense of self-help in relation to the offense(s) of 
lesser included offense(s) of 
parties). 

The defense of self-help exists when three situations co-exist: (1) the accused has an honest belief that he/she had 
a claim of right entitling the accused to (take) (withhold) (obtain) the ((money) (property) u) (because 
the accused was the rightful owner ) (as security for a debt owed to the accused); (2) the accused and (name of 
alleged victim) had a prior agreement which permitted the accused to (take) (withhold) (obtain) the (money) (property) 
L) (to satisfy the debt) (as security for the debt); and (3) the (taking) (withholding) (obtaining) by the 
accused was done in the open, not surreptitiously. All three criteria must exist before the defense of self-help is 
applicable. 

' (and the 
) in that (state thefacts bearing on the issue and the contentions ofthe 

In deciding whether the defense of self-help applies in this case, you should consider all the evidence presented on 
the matter. The burden is on the prosecution to establish the accused's guilt beyond a reasonable doubt. You must 
be convinced beyond a reasonable doubt that the accused did not act through self-help before you can convict the 
accused of (state the name of the offensefs) and lesser included offense(s) to which self-help applies). 

Note 1: Taking in excess of what is due. When the evidence raises the self-help defense and the accused may have taken, 
withheld, or obtained more than that to which the accused was entitled, the following should be given: 

Under the defense of self-help, the accused may only (take) (withhold) (obtain) that amount of (property) (money) 
( ) reasonably approximating that which the accused honestly believed (he/she was entitled to) (was the 
amount of the debt owed to the accused). 

If you are convinced beyond reasonable doubt that the accused (took) (withheld) (obtained) an amount of (property) 
(money) ( ) clearly in excess of that to which the accused honestly believed he/she was entitled, you 
may infer that the accused had the intent to wrongfully (take) (withhold) (obtain) the full amount of the (property) 
(money) ( ). The drawing of this inference i s  not required. 

On the other hand, you could conclude that the accused had only the intent to wrongfully (take) (withhold) (obtain) 
the amount in excess of (that to which he/she was entitled) (the debt owed to the accused.) If that is your finding, 
your findings must reflect that the wrongful (taking) (obtaining) (withholding) was only as to the (amount) (property) 
c- that was in excess of the amount to which the accused was entitled. 

NOTE 2: Self-help defense - aiding or conspiring with another to act through self-help. The defense of self-help is  also available 
to an accused who assists or conspires with another in taking property when the accused honestly believes that the person being 
helped has a claim of right. It is the bona fide nature of the accused's belief as to the existence of the claim of right by the person 
being helped, and not the actual legitimacy of the debt or claim, that is in issue. These instructions must be tailored when the 
accused is not the one who has the claim of right. 

NOTE 3: Robbery and other offenses where larceny or wrongful appropriation is a component. Because robbery is a compound 
offense combining larceny and assault, if the self-help issue arises in a robbery case, the defense of self-help may negate an intent 
to steal, but it is not a defense to the assault component. In such cases, the military judge must ensure that the members are 
aware that the defense exists to robbery and, if in issue, its lesser included offense of larceny. It will not, however, apply to the 
lesser included offense of assault. The defense of self-help also applies to other offenses where larceny or wrongful appropriation 
is a component of the charged offense, e.g,, burglary with intent to commit larceny or housebreaking with the intent to commit 
larceny or wrongful appropriation. 

1 

"4, 
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NOTE 4: Self-help to contraband. The defense of self-help does not apply when an accused has no legal right to possess the 
property to which the accused asserts a claim of right, e.g. illegal drugs. The defense also does not exist when the accused takes 
under a purported claim of right the value of the contraband property. United Staces v. Petrie, 1 M.J. 332, (C.M.A. 1976). 

NOTE 5: Mistake of fact. The military judge must be alert to evidence that'the accused had the mistaken belief the property 
taken belonged to the accused, the amount of the debt the accused believed the victim owed, or the value of the property was as 
the accused believed. In  such cases, a tailored version of Instruction 5-11 (Mistake of Fact) may be appropriate. The accused's 
belief need only be honest; it need hot be reasonable. 

REFERENCE: 

1 .  United States v. Smith, 8 C.M.R. 112 (C.M.A. 1953). 
2. United States v. Kachoue ian, 21 C.M.R. 276 (C.M.A. 1961). 

3. United States v. Dosal-Maldonado, 31 C.M.R. 28 (C.M.A. 1961). 

4. United States v. Eedeton, 47 C.M.R. 920 (C.M.A. 1973). 

5. United States v. Smith, 14 M:J. 68 (C.M.A. 1982). 

6. -, 42 M.J. 292 (1995). 

n 

r 
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I 

22 FEBRUARY 1996 THE ARMY LAWYER D A  PAM 27-50-279 



, <  L ' APPENDIX C 

5-5. Duress (Compulsion or Coercion). 

Introduction. The military judge must instruct, sm sponte,.on the issue of duress when the issue is raised by some evidence. 
Duress is not a defense to unlawful homicide. Generally, the defenseof duress applies if the accused reasonably feared immediate 
death or serious bodily harm to himselYherself or another Innocent person. The following instruction appropriately tailored, is  
applicable when duress has been raised. 

The evidence has raised the issue of duress lation to the offense(s) of ( 1. 
Duress means compulsion or coercion. It'i sing another person to do something against (his) (her) will by the 
use of either physical force or psychological coercion. In this regard, there has been (testimony) (evidence) that 
(summarize the evidende and contentions of the parties). 

To be a defense, the amount of duress used od the accused, whether physical or psychological, must have been 
sufficient to cau 

), then (the accused) (another innocent person) ( ) would be 
immediately killed or suffer serious bodily injury. The amount of coercion or force must have been sufficient to 
have caused a person of nofmal strength and courage to give in. The fear which caused the accused to commit the 
offense(s) must have fear of immediate death or serious bodily injury and not simply fear of injury to reputation or 
probrty. The threat and resulting fear must have continued throughout the commission of the offense(s). If the 
accused had a reasonable chance to avoid committing the offense(s) without subjecting (himself) (herself) (the other 
person(s)) G ) to the threatened danger, the defense of duress does not exist. (You should consider the 
opportunity, or lack of opportunity, the accused may have had to report the threat to authorities, (and whether the 
accused reasonably believed that a report would protect (him) (her) (the other (person(s)) (/ from the 
threatened harm.)) 

The burden is on the prosecution to establish the &used's guilt beyond a reasonab doubt, Duress is a complete 
defense to the offense(s) of . If you are not convinced beyond a reasonable doubt 
that the accused did not act ess does not exist. 

1 '  

9 + c  

asonable fear that if (he) (she) did not commit the offense(s) of ( 

' 

, 

m 

NOTE 1. Unauthorized absence offenses. Military courts have held that the defense of duress may apply to escape from confine- 
ment or absence without authority offenses'where the accused escapes or absents himsel€lherself in order to avoid life endanger- 
ing physical harm. See United States v. Blair, 36 C.M.R. 413 (C.M.A. 1966) (escape from confinement). Life endangering sexual 
and racial harassment may be sufficient to raise the defense of duress. See United States v. Hullurn, 15 M.J. 261 (C.M.A. 1983); 
United Scates v. Sutek, 14 MJ. 671 W.M.C.M.R. 1982). 

NOTE 2: Continuing offenses. The Supreme Court has held that the defense of duress i s  not available to one who commits a 
continuing offense unless hdshe terminates the illegal activity (e.g., continued absence from custody) as soon as the circum- 
stances compelling the illegal behavior have ceased to exist. United States Y. Bailey, 444 U.S. 394 (1979). When such an issue is 
raised, the above instruction should be appropriately modified. 

REFERENCE: R.C.M. 916(h). 

! .  . i. 
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What Is the “Subterfuge Rule” of MRE 313(b) 
After United States v. Taylor? 

h 

i 

Senior Defense Counsel 
k 

troduction 
* ,  

e long recognized administrati 
as an important means for a commander to exam 
fitness of his or her unit to accomplish mili 
ally, evidence of a crime discovered duri 
missible at trial by court-martial under M 
(MRE) 313(a). To qualdy as an inspection under MRE 313(b), 
the commander’s primary purpose for ordering the inspection of 
his or her unit must be administrative, not a search for evidence : 
of a crime. I 

results. In one case, the uMa!ysis was held to be an inspectiony 
,in the other. it was not. This article ~ x ~ m i n e s  these two cases, 
discusses whether the court’s focus on the co-der’s knowl- 

~ area. .Lastly, this article will offer some practical tips for both 
’ ma1 and defense counsel faced with this 

,edge makes sense andsuggests where the CAAF is headed in this 

Under MRE 313{b), the government must normally show by 
a preponderance of evidence that the examination was an admin- 
istrative inspection? In certain circumstances, however, the gov- 
ernment must show by clear and convincing evidence that an 
examination qualifies as an administrative inspection. This higher 
buden must be met when he  examination is for weapons or con- 
traband,’ an& “(1) the examination was ordered immediately 
following a report of a specific offense in the unit, organization, 
installation, vessel, aircraft or vehicle and was not previously 

or (3 )  persons examined are subjected to substantially different 
intrusions during the same in~pection.”~ This portion of MRE 
313(b), known as the “subterfuge rule,” prohibits the introduc- 
tion of any evidence discovered during the examination if the 
government cannot meet this burden. 

add found that the urinalysis in TUyjor,Ws a valid inspection be- 
- cause the commander had a valid p r i m ~ A p u ~ o s e  for Ordering 
the inspc@on- The court re?s?ned fiat 5he commander’s actual 
knowledge Of the circumstances at the time he orders the exami- 

purpose for th 

,- 

scheduled; (2) specific individuals are sel&ed for examination; ‘ 1 nation is the ke 

, I 

The facts cited by the COMA in Tuylor show how determined 
the majority of the court was in pursuing the P ~ O W  focus on 
what the commander knew. On 7 December 1989, Sergeant 

.: 

See United States v. Bickel, 30 M.J. 277,280 (C.M.A. 1990) citing United States v. Middleton. 10 M.J. 123, 127 (C.M.A. 1981) 

* TJAGSA Practice Notes, Criminal Law Notes, Can the Government Ever Satisfy the Clear and Convincirig Evidence Standard Urlder Militaiy Rule of Evidence 313(b)?, 
ARMY LAW., June 1992, at 33. 

’ The court has interpreted contraband to include “all items which are not lawfully possessed.” United States v. Thatcher, 28 M.1. 20,24 (C.M.A. 1989). 

‘ MANUAL FOR Coum-hlAnnfi, United States, MIL. R. EVID. 313(b) (1984) [hereinafter MCM]. 

’ On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, I08 Stat. 2663 (1994). changed the name of the United States 
Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces ( C A m .  The same act also changed the names of the various courts of 
military review to the courts of criminal appeals. In this article, the name of the court at the time that the decision was published will be used. See United States v. Sanders, 
41 M.J. 485,485 n.1 (1995). 

F 

41 MJ. 168 (C.M.A. 1994). 

’ 41 M.J. 177 (C.M.A. 1994). 

Taylor, 41 M.J. at 172. 
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Ramon, the Substance Abuse Control Officer of Taylor’s unit, 
received an anonymous telephone tip that someone in the 
S-1 section was using drugs. On 11 December 1989, Sergeant 
Ramon told Captain Jackson, the officer in charge of the S-1 sec- 
tion where Taylor worked, that a former member of the S-1 sec- 
tion reported that Taylor was a drug user. Captain Jackson then 
called the Headquarters Company Commander Captain Lindsay 
and volunteered the S-1 section for a urinalysis. Previously, no 
one had volunteered a section for a urinalysis. Captain Jackson 
did not relay to Captain Lindsay any information about the anony- 
mous phone tip implicating Taylor of using marijuana. Captain 
Lindsay had already planned to conduct a urinalysis but had not 
decided how to select soldiers for the test. He decided to accept 
Captain Jackson’s offer and test the S-1 section. Captain Lindsay 
directed Sergeant Ramon to conduct the urinalysis the next day? 

p“ 

On 12 December 1989, Taylor was not at work, having re- 
ceived a “no duty” chit from the dental clinic because of some 
dental problems. That afternoon, Sergeant Ramon received an- 
other report that Taylor had smoked marijuana. Sergeant Ramon 
relayed this information to Captain Jackson. CaptainJackson then 
instructed Taylor’s supervising noncommissioned officer to have 
Taylor report for work. When Taylor reported for duty, he was 
required to provided a urine sample and that sample later tested 
positive for marijuana.1° 

The issue before the COMA was whether the urinalysis or- 
dered by Captain Lindsay was a lawful inspection or a subterfuge 
to conduct a search for evidence of a Crime.” On behalf of the 
majority,12 Judge Crawford wrote “[olur principal focus is on the 
role of Capt. Lind~ay.”’~ Judge Crawford detailed and reviewed 
the reasons given by Captain Lindsay for ordering the urinaly~is’~ 
and Judge Crawford concluded that Captain Lindsay had a proper 
primary purpose, namely, to deter unit personnel from using 

Id Bt 168-69. 

Id. at 172. 

fd. Judge Cox and Judge Gierke concurred in Judge Crawford’s opinion. 

Id. at 172. 

drugs.” The court did not impute the knowledge of Captain Jack- 
son and Sergeant Ramon to Captain Lindsay because the COUR 
found that Captain Lindsay had decided to conduct a urinalysis 
before Captain Jackson called him. Judge Crawford indicated 
that no evidence existed that either Captain Jackson or Sergeant 
Ramon informed Captain Lindsay of the allegations concerning 
Taylor. She further stated that not only were these allegations not 
relayed to Captain Lindsay, but there was also “no indication of a 
so-called ‘wink and a nod‘ between Capt. Lindsay, Capt. Jack- 
son, and Sgt. Ramon to create a pretext for inspection.”16 The 
COMA found that these facts did not raise any of the three factors 
in MRE 313(b) that would require the government to prove by 
clear and convincing evidence that the urinalysis was an 
inspection and not a subterfuge to conduct a search.“ Because 
Captain Lindsay’s primary purpose for conducting the inspection 
related to the performance of military duties, the court held this 
was a lawful inspection, and the results of the urinalysis were 
admissible at court-martial. 

Chief Judge Sullivan and Judge Wiss both wrote dissenting 
opinions in Tuylor. In his dissent, Chief Judge Sullivan noted that 
the majority reached its decision :‘without reference to military or 
civilian case law.’? He did not agree with the majority that the 
knowledge possessed by others, particularly Captain Jackson, 
about Taylor could be disregarded in deciding this issue. Chief 
Judge Sullivan reminded the majority that military and civilian 
case law require that the conduct of those executing the inspec- 
tion be considered in determining if it was a subterfuge to con- 
duct a search.I9 Judges Sullivan and Wiss observed that it was 
through the “manipulation” of the uFinalysis by Captain Jackson 
and Sergeant Ramon thatTaylor was required to undergo the test- 
ing.” Chief Judge Sullivan’s position was that the commander 
did not make his decision in a vacuum, and that the majority erred 
by treating it as such. 

1 

I‘ Id. Reasons for the urinalysis listed in the majority opinion include Captain Lindsay’s desire to conduct a urinalysis before his experienced substance abuse control 
officer separated from the service, he wanted to deter drug use over ule Christmas holidays, and he wanted to comply with Marine Corps policy concerning urinalysis , 
testing. I 

Id. 

I Id. 

Id. 

n. I’ fd. af 173. Not only is the majority opinion lacking any reference to case law. it is also very short. Four pages contain a review of the facts and dicta discussing whether 
the fourth amendment to the Constitution applies to the military. The part of the opinion that discusses the court’s holding is two paragraphs. 

l9 Id 

Id. at 175. 
I 
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Judge Wiss’s dissent concentrated on !other facts not directly 
considered by the majority opinion. He challenged the majority’s 
position’ that there was no ’‘kink. and’ a nod” between Captain 
Lindsay and his subordinates. Judge Wiss hoted that after Cap- 
tain Jackson volunteered the S-1 section for the urinalysis, Cap- 
tain Lindsay asked Sergeant Ramon, “[is] there anything special 
going on in the S-1 ,shop I should know about?”*’ Sergeant Ramon 
replied, “I don’t think I’m at libefly of discussing this with you at 
this particular time, Sir.”” Judge Wiss believed that the com- 
mander cannot be isolated as a matter of law from information 
known to his subordinates but not relayed to him when tlie subor- 
dinates use that information to influence the commander’s deci- 

1 s i ~ n . ~ ~  He asgerted to do otherwise undermines the rationale 
‘ behind MRE 313.24 That is, to ensure that an inspection i s  not a 
’ subterfuge to avoid the constitutional requirements of a proper 
search authorization. 

I I ’ ! _  

f 

The same day it decided Taylor, the COMA issued an opinion 
in another case ’on this i k s ~ e , ~ ~  United Sfaies v, I Campbell. 
Campbell was’ordered to submit a urine sample after his Com- 

‘, pany first sergeant hand-picked some soldiers for testing. The 
f i s t  sergeant testified that he did this after hearing rumors that 
some soldiers were using drugs, and he ”based his selections on 
Ghether the’soldiers associated with another soldier in the com- 
pany who had previously tested positive for drugs. Unlike Tuy- 
lor, the first sergkant in Campbell told the commander why he 
had selected the soldiers. The commander had no plans to con- 
duct a urinalysis,’ but after hearing the first sergeant’s explana- 
tion, he ordered ihe soldiers delected by the first sergeant to 
submit urine samples.z6 Campbell’s sample tested positive €or 
cocaine and formed the basis of his court-martial conviction. 8 

Again,‘the issue bkfore the COMA was whether theunnaiy- 
sis was a lawfulhpt?ction or a subterfuge to conduct a search. 
Chief Judge Sullivan,> writing for the majority, held that the gov- 
ernment failed to prove by clear and convincing evidence that 
this was an administrative inspection under MRE 313(b).27 The 
evidence showed that the first sergeant relied bn his suspicion of 
drug use to select soldiers for testing. Fully informed of how 
soldiers were chosen, the commander relied on the first sergeant’s 
selections. Chief Judge Sullivan, quoting from United Stares v. 
BickeZ,ze stated that to be admissible under MRE 313, “the testing 
must be performed on a nondiscriminatory basis pursuant to an 
established policy or guideline that will eliminate the opportunity 
for arbitrariness by the person performing the test.’*9 As one might 
expect from his dissent in Taylor, Judge dWiss concurred in Chief 
Judge Sullivan’s opinion. 

- 

Chief ,Judge Sullivan explained why the court held the gov- 
ernment to the clear and convincing standard of the subterfuge 
rule. He noted that the fust sergeant selected soldiers to test im- 
mediately after receiving reports of drug use in two of his pla- 
t o o n ~ . ~ ~  Directing an examination immediately after a report of a 
specific offense in the unit is one of the factors in MRE 313(b) 
that triggers the clear and convitlcing evidence standaid. The 
COMA held that the military judge erred in finding that the gov- 
ernment met this b~rden.~’  

I Faced with these facts, Judges’Crawford and Gierke joined 
Chief Judge Sullivan and Judge Wiss. They wrote very brief con- 
curring opinions but expressed disagreement with the lead opin- 
ion that a previously established policy is a prerequisite for a valid 
inspection under MRE 313. For Judge Gierke, the key fact that 
further distinguished this case from Taylor was the subordinate’s 
knowledge of possible criminal activity communicated to the com- 
mande~’~  

- 

21 Id I 

22 Id. 

2J Id. \ 

zI United States v. Campbell, 41 M.J. 177 (C.M.A. 1594). 
I 

r p  no commander discovered that there were not enough bottles avai test all of the s o m n  on 
the first sergeant’s list, he consulted with the first sergeant about which soldiers should be tested in light of the number of bottles available. Id. at 187. 

l7 Id at 182. 

30 M.J. 277 (C.M.A. 1990). 

29 Campbell, 41 M.J. at 182 citing Bickel, 30 MJ. 0t 286. 
, ‘ J  / ” “ 0  

Jd. , ,  

. L  Id. 

Id at 187. 
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Judge Cox’s View on Inspections 
. >  

Judge Cox has a unique view on the issue of inspections. For 
Judge Cox, the issue is simply whether the commander was act- 
ing to ensure the combat readiness of the soldiers in his command 
when he ordered the inspection. If he was, then the inspection i s  
proper under MRE 313, and any evidence of criminality discov- 
ered is admissible at a c~urt-martial.~~ This is so clear to Judge 
Cox that he has trouble understanding how others miss the ~oint . ‘~ 

Judge Cox also voiced his displeasure with the confusion in 
military search and seizure law in United States v. M o m P  in 
which he concurred and dissented in part. The issue in Morris 
was the admissibility of evidence discovered during a search of 
Moms’s vehicle. The COMA held that the commander did not 
have probable cause to authorize the search.36 Judge Cox’s main 
concern was that the court was taking rules developed by civilian 
courts for civilian society and applying them in the unique rela- 
tionship between a commander and the personnel under his com- 
mand.37 For Judge Cox, the focus in the military should be on the 
actions of the commander and whether the commander acted rea- 
sonably and responsibly. 

On the same day Morns was decided, Judge Cox wrote a dis- 
senting opinion in United States v. a case involving 
the examination of a marine’s barracks room. The majority of the 

” Id. 
m 

court held that the government failed to prove a valid inspection 
by clear and convincing evidence.39 Accordingly, the evidence 
discovered was inadmissible under MRE 3 13(b).& Judge Cox 
argued that he would have allowed admission of this evidence 
because the commander’s action “was responsible command con- 
duct and reasonable under the fourth amendment to the Constitu- 
tion, taking into consideration the military context in which the 
events occurred.’4’ 

In UnifedSlufes v. Alexander,“ the majority of the court framed 
the issue as whether the commander had probable cause to autho- 
rize a search of Alexander’s room.43 Judge Cox, in his opinion 
concurring with the admission of the evidence, chose “to analyze 
the seizure in terms of inspection.”” He argued for his position 
on inspections by stressing how they support the military mis- 
sion. Any time the commander can relate his actions directly to 
the ability to perform the military mission, Judge Cox believes 
that “we have a presumptively valid military in~pection.’”~ It is 
this relation to the military mission that determines whether an 
examination is an inspection or a search for evidence of a crime.& 

One commentator, speaking of Judge Cox’s opinion in 
Alexander, stated: “Judge Cox completely ignored MRE 313(b) 
and the clear and convincing standard. He did not even mention 

I 

the subterfuge n~le.”~’ Othercommentators have argued that adop- 
tion of Judge Cox’s view with its “focus on unit ‘mission’ and a , 

31 Id Judge Cox’s dissenting opinion shows his exasperation with the other members of the court. He stated, “I recognize that I sometimes oversimplify matters, but for 
the life of me I cannot understand how reasonable people can hold, as a matter of law, that a general, invasive, intrusive seizure of private body fluids for no reason at all 
passes constitutional muster; yet. if the same type seizure and inspection is ordered by a commander who is  able to articulate a valid reason for such action, his inspection 
fails to meet the same constitutional requirements.” 

3s 28 M.J. 8 (C.M.A. 1989). 

’ 

, 
! 
i 

Id. The court did, however, rule that theevidence was admissible. Judge Sullivan believed thecommander did not have probable cause to issue the search authori2ation 
but voted to admit the evidence under the good faith exception. Judge Cox voted to admit because he believed the commander’s actions were reasonable. Therefore, the 
evidence was admissible by a two to one vote. 

37 Id at 18. 

28 MJ. 20 (C.M.A. 1989). 

)p Id. at 24-25. 

Id. at 26. 

” Id. 

42 34M.J. 121 (C.M.A. 1992). 

‘’ Id. at 122. It is interesting to note that the issue the court granted review on was “WHETHER THE GOVERNMENT FAILED TO SHOW BY CLEAR AND 
CONVINCING EVIDENCE THAT THE INTRUSION INTO THE APPELLANT’S DORMlToRY ROOM WAS A LAWFUL INSPECTION UNDER MIL.R.EVID. 
313.” 

cL Id. at 121. 

I 

/ 

Id. at 128. 1 

I 
*I TJAGSAPractice Notes, Criminal Law Notes, Can the Government Ever Satisfi the Cieatand Convincing evidence Standard Under Military Rule of Evidence 313(b)?, 
ARMY LAW., June 1992. at 34. 
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commander’s ‘reasonableness”’ would have the same practical 
effect as holding that “the fourth amendment does not apply to 
the military.”qs 

i !  

t glance, the COMA’S four to one decision in Campbell 
suggests that Judge Cox is not winning any converts to his posi- 
tion. The Government Appellate Division specifically argued for 
adoption of Judge Cox’s position on inspetions in the brief it 
filed in Campbell.49 The majority opinion in Taylor, however, 
contains the following one sentence paragraph: “But Mil. R, Evid. 
3 13(b), which makes a distinction between administrative inspec- 
tions and inspections for prosecutorial pprposes, is probably more 
restrictive than it need be.”” The opinion contains no further 
explanation of this statement. This statement. together with the 
result in Taylor, leads one to believe that Judges Crawford and 
.Gierke are moving toward Judge Cox’s view on this issue. 

# ,Analysis 
I 

Judge Crawford and Judge Gierke were the two swing votes 
in Taylor and Campbell. Judge Gierke explained his switch in the 
two cases because he found that the commander in Campbell, 
unlike the commander in Taylor, was.made aware of the suspi- 
cion of drug use in the company. It appears that Judge Crawford 
has a similar view although she did not specifically state the rea- 
son for her position in Campbell. Military command, control, 
discipline, and protection of lives depends on the quality of a 
commander’s decision, which directly relates to the free flow of 
information from subordinates to the commander. The COMA’S 
focus on the commander’s actual knowledge to distinguish be- 
tween the facts in Taylor and Campbell is too narrow because it 
creates, if not encourages, the opportunity for subordinates to hide 
and color relevant information when reporting to the commander. 

Judge Crawford and Judge Gierke have attempted to draw a 
distinction-what the commander actually knew-where one 
should not exist. Disregard for the moment that the commander 
in Taylor had already planned to conduct a urinalysis of some or 
all of his unit and consider the following. In Taylor, suppose Cap- 
tain Jackson and Sergeant Ramon had informed the commander 
of the anonymous tips they had received about Taylor’s drug use. 
Judges Crawford and Gierke would now view, following their 

reasoning in Campbell, that the commander conducted an imper- 
missible inspection because the primary purpose was based on 
,suspicions about a specific individual. In Campbell, suppose the 
commander, when presented with the list of soldiers that the first 
sergeant wanted to test, had asked whether “there was anything 
going on with these soldiers I should know about?’ If the first 
sergeant had replied, as the sergeant did in Taylor, “I don’t think 
I’m at liberty of discussing this with you at this particular time, 
Sir,”51 and then the commander had directed the urinalysis, it would 
appear that Judges Crawford and Gierke would view this as a 
valid inspection under MRE 313(b). 

In both sets of facts, the primary purpose of the inspection is 
based on,suspicions of criminal activity by particular individuals. 
These suspicions arise first in subordinates in supervisory pod- 

, tions over the soldiers to be tested?2 The only difference is that in 
one situation, the supervisory subordinates, at least one of whom 
is obviously in a leadership role, have kept their motives for their 
actions from the commander. The soldiers jn both scenarios are 
being searched for evidence based on the suspicions of their su- 
periors whether or not that fact is communicated directly to the 
commander. This violates the spirit, if not the letter, of MRE 
313(b). 

The reasoning behind the idea ly the commander’s ac- 
tual knowledge is important is Suspect because, as one commen- 
tator noted, two of the factors triggering the clear and convincing 
standard-selecting specific individuals for examination and sub- 
jecting specific individuals to substantially different intrusions- 
“can be activated by actions of the commander’s subordinate~.”~’ 
It appears that the COMA is allowing the third factor, an exami- 
nation directed immediately following the report of a specific of- 
fense, to be treated differently because MRE 313(b) does not state 
that the subterfuge rule is triggered by a subordinate’s knowledge 
of a specific offense (even though the subordinate provides infor- 
mation to the commander but does not report the suspicion of a 
specific offense).J4 The majority opinion in Taylor provides no 
explanation for drawing this distinction, which allows subordi- 
nates in supervisory positions to target suspects and manipulate 
the commander’s decision. In such a case, the commander’s de- 
cision, based on partial information, is flawed and counter pro- 
ductive to command and control. 

,- 

a Frederic I. Lederer and Frederic L. Borch, Does the Fourlh Amendment Apply la the Armed Foxes?, 144 Mu. L. REV. 110,120 (194). 

Appellee‘s Answer to Final Brief at 8-9, Campbell, 41 M.J. 177 (C.M.A. 1994) (No. 93-O277/AR). 
I , *  , I 

’O United States v.Taylor.41 M.J. 168,171-72 (C.M.A. 1994). , 

J1 Id. at 169. 

’* Id. Taylor was not ordered to duty to produce a urine sample until late in the afternoon after Sgt. Ramon relayed to Captain Jackson the second tip aboutTaylor’s drug 
use. which shows that Taylor was the specific target of Captain Jackson. 

, 

’’ TJAGSA Practice Notes, Criminal Law Notes, Subordinate’s Knowledge Does Not firn lnspection into Subterfuge forCrimim1 Search, ARMY LAW., Jan. 1995, at 55. 
n. 221. 

Id. 
I 
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In Taylor, it appears that Judge Crawford and Judge Gierke 
placed significant weight on the commander’s existing prelimi- 
nary decision to conduct a urinalysis inspection of some portion 
of his unit. However, Judge Crawford and Judge Oierke’s posi- 
tions are particularly troubling in light of the undisputed facts in 
Taylor. The appellant in Taylor was ordered to work to submit a 
urine sample by Captain Jackson, the same officer who volun- 
teered the S-1 section for testing based on the anonymous phone 
call, which he did not communicate to the commander. Captain 
Jackson issued this order in the middle of the afternoon after re- 
ceiving a second report from Sergeant Ramon concerning Taylor’s 
drug use. Captain Jackson stated he, not the commander, “had a 
policy to test 100% of his but that this was the first time 
that he had to bring someone in from home. Others, however. 
were excused from the test. Two members of the S-1 section 
were not tested. One was the regimental executive officer, a lieu- 
tenant colonel, who was unable to urinate, an the other was the 
executive officer who had left for the field and was not required 
to try a second time.s6 It seems that Captain Jackson was allowed 
to excuse these two soldiers without the commander’s permis- 
sion, but one wonders whether Captain Jackson would have al- 
lowed them to be excused if he had suspicions that they were 
using drugs. 

I t  seems clear that Captain Jackson, with a suspicion of a par- 
ticular offense, was not merely a conduit for Captain Lindsay’s 
orders, but that Captain Jackson manipulated the ‘commander’s 
decision to conducr an inspection to target a particular soldier for 
a search. It is Captain Jackson who is  informed of the allegations 
of drug use, Captain Jackson who volunteers the S-1 section for 
urinalysis, and Captain Jackson who decides who must come in 
from home and give a sample and who can leave without giving a 
sample. Focusing solely on the actions of the commander, Cap- 
tain Lindsay, allows subordinates, like Captain Jackson, to pick 
and choose who should be tested based on suspicions without 
participation by the commander. Clearly, this is not the intent of 
MRE 313(b). In such a situation, the commander is precluded 

r“. 

from exercising his or her discretion, yet Judges Crawford and 
Gierke did not explain why the commander’s discretion should 
be given to a subordinate. In this light, one sees why Chief Judge 
Sullivan in his dissenting opinion in Taylor stated “I see basic 
fairness lacking.”” 

Judges Crawford and Gierke, with their concurrihg opinions 
in Campbell,” have effectively eliminated the requirement an- 
nounced in Bickel that an inspection be conducted pursuant to a 
previously established policy or guideline that eliminates the op- 
portunity for arbitrariness by the person ordering or performing 
the inspection. A s  mentioned earlier, both Judge Crawford and 
Judge Gierke took exception to this language even though the 
lead opinion in Campbell favorably cites this same language from 
5ickeL5’ Because Judge Cox stated in his concurring opinion in 
Bickel that he did not view a previously established policy as de- 
terminative on the lawfulness of an inspection,@ three of the five 
C A M  judges have now distanced themselves from this require- 
ment. The appellant in Campbell cited this language from Bickel 
in his brief to the court.6’ 

Recommended Approach 

Judge Wiss made the most sense out of this confusing area. 
In his dissent in Taylor, Judge Wiss first noted that the position 
&en by the majority ignored the facts. He took exception to 
Judge Crawford’s statement that there was ‘‘no indication of a 
wink and a nod“62 between the commander and his subordinates. 
Judge Wiss pointed out that the response received by the com- 
mander to his inquiries “likely heightened, rather than allayed, 
his ~uspicions.”~~ 

Judge Wiss offered a workable solution to the problem of when 
to impute the subordinate’s knowledge to the commander. He 
proposed that the simple fact that a subordinate has some knowl- 
edge should not be imputed to the commander. However, where 
the subordinate uses that knowledge to influence the commander’s 

5’ Government Reply to Assignment of Errors at 10, Taylor. 41 M.J. 168 (C.M.A. 1994) (No. 93-0595). 

J6 Id. The other marine in the S-1 section not tested was precluded from being tested because he was assigned to transport the urine samples. 

” Taylor, 41 M.J. at 175. 

’’ United States v. Campbell. 41 M.J. 177.186-87 (C.M.A. 1994). 

r, Id. at 182. 

I 
United States v. Bickel. 30 M.J. 277.288 (C.M.A. 1990). Judge Cox did add that, although not determinative, the existence of an established policy is good evidence of 

a proper purpose for an inspection. Judge Gierke in his concurring opinion in Campbell also stated that an established policy i s  good evidence of a valid inspection. 
Campbell. 41 MJ. at 187. 

61 Appellant’s Final Brief at 13-14, Cmp6eN. 41 M.J. 177 (C.M.A. 1994) (No. 93-0277/AR). 
e-. 

United States v. Taylor, 41 MJ. 168,172 (C.M.A. 1994). 

Id. at 175. 
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decision regarding the inspection, then that knowledge should be 
imputed to the commander.” To hold otherwise, as the tnajority 
did in Taylor, undermines the rationale behind MRE 313(b)F To 
uphold the commander’s authority to inspect his unit to ensure 
readiness while making sure that the inspection is not 8 subter- 
fuge to avoid the requirements for a search authorization.66 The 
position of the Taylor majority allows subordinates to,use an in- 
spection as a subterfuge hholding information from the 
~omrnander.~’ 1 

I 

Unfortunately, it appe m 
with Judge Wiss. Practitioner; are left with a situation where the 
court has encouraged, albeit unintentionally, subordinates to with- 
hold information from commanders, Even more surprising, if 
commanders, like Captain Lindsay in Taylor,’merely acquiesce to 
the suggestions of their subordinates as to whom they should in- 
spect, the majority,of the court will find this a valid inspection. 
The rnajorify’s view does not place any requirement on the com- 
mander to be more probing when he or she receives an evasive 
answer from a subordinate such as the answer Captain Lindsay 
received from Sergeant Ramon when he was suspicious about 
why the S-1 section was volunteered for a urinalysis. The major- 
ity offers no practical explanation or legal justification for en- 

this action by the commander. 

ders to be ignorant and enco 
$nates to withhold information should not be an acceptable solu- 
tion in the military. Adopting Judge Wiss’s proposal would 
remove the temptations for commanders and subordinates to act 
this way. I t  would also be in keeping with the spirit of MRE 
3 13(b) by ensuring that no soldier would be singled out for search 
based on suspicion less than probable cause. After Taylor, a sol- 
dier can be singled out search under the guise of an inspec- 
tion based on the suspicions of subordinates if the commander 
ordering the inspection is not made aware of those suspicions. 

1 

* ‘ I ,  

Practical Advice for Wl and Defense Coupsel , 
Taylor and Campbell show that to determine the commander’s 

primary purpose for ordering an inspection, the focus of the court 
is on what the commander knew and when he knew it. Although 
Judges Crawford and Gierke will not look beyond what the com- 
mander actually knew, defense counsel should place on the record 

’ /  
64 id. 

Id 

a MCM, supra note 4. MIL. R. EVIL 3 13 analysis, app. 22, at A22-23 to A22-24. 

61 TJAGSA Practice Notes, Criminal Law Notes, Subordinate’s Knowledge Does Nor 
n. 222. 

I !  

The government in its brief ih Campbelf argued for adoption of Judge Cox’s view. 

United States v. Campbell, 41 M.J. 177. 182 (C.M.A. 1994). 

I ’  ’ , ’  
lo Id. at 186. 187. 

l1 Bickel, 30 M.J. at 288. 

l1 See supra note 61 

any information known to subordinates who advised the com- 
mander on his decision to inspect or wh6 conducted the insped- 
tion at the commander’s direction. Now that Judge WISS has passed 
away, it appears that only Chief Judge Sullivan is willing to look 
at the circumstances, including the actions and knowledge of sub- 
ordinates, to determine if knowledge should be imputed to the 
commander. 

Defense counsel must be alert for any of the three circum- 
stances listed in MRFi 3 13(b) that will trigger the subterfuge rule. 
Raising the government’s burden of proving an inspection ta clear 
and convincing evidence obviously aids defense efforts to s u p  
press any evidence discovered during the alleged inspection. Trial 
counsel should present evidence of the nexus between the inspec- 
tion and the military mission., If the bial counsel can show 8 

connection, he or she can count on Judge Cox’s vote at a mini- 
mum. Trial counsel should not rely,on.this as their sole argument 
for admissibility because it has been rejected by the other mem- 
bers of the court.b8 i 

1 , < <  1 I 

Defense counsel may be tempted to argue that the absence of 
an established policy on inspections i s  evidence that the exami- 
nation is a subterfuge. Support for this position exists in theBicke1 
and Campbell decisi0ns.6~ However, as discussed in the preced- 
ing section, trial counsel should argue that both Judge Crawford 
and Judge Gierke took exception to this language in their concur; 
ring opinions in Compbefl.70 Trial counsel should also inform the 
military judge that Judge Cox took exception to the requirement 

Trial counsel should inform the c o k  if $e inspection was con- 
ducted pursuant to an established policy, Even those judges who 
do not believe an established policy is determinative of the issue, 
believe it is good evidence that the commander had a proper pur- 
pose in ordering the inspection?* 

for an established policy in his concurring opinion in Bickel.” 
r? 

. ,  

Conclusion 
I 

This is an area ofthe law that counsel should continue to watch. 
The court will have ample opportunities to further interpret the 
subterfuge rule. Although the court seems unsettled on exactly 
what i s  a permissible inspection, Judge Crawford and Judge Gierke 
may be moving toward Judge Cox’s broad view. Any movement 
toward Judge Cox’s position may reduce the protections currently 
provided to service members by the subterfuge rule.’ 

Turn inspection into Subfetj9uge for Criminal Search, ARMY LAW.. Jan. 1995, Bt 55, 

I ” r  - 
See supra note 49. 

,-- 

I ,  
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Strict Scrutiny for Urinalysis Cases? 
United Stales v. Manuel, United States v. Fiswrek, 

and United Staces v. Sztuka 

Introduction 

On 29 September 1995, the Court of Appeals of the Armed 
Forces (CAAF) issued opinions in three urinalysis cases suggest- 
ing that it i s  scrutinizing these cases more strictly than others. 
These cases are United States v. Manuel,’ United States v. Pisiorek? 
and United States v. Sztuka.? In the past, the Court of Military 
Appeals (COMA)4 created special protections for accused in uri- 
nalysis c a s e ~ . ~  More recently, however, the COMA indicated that 
the law applicable to urinalysis cases should be the same as the 
law applicable to other cases.” In these three cases, the court ap- 
pears to have reversed this recent trend by again creating special 
protections for accused in urinalysis cases. 

United States v. Manuel 

In Manuel, the CAAF upheld suppression of positive urinaly- 
sis test results where the government inadvertently destroyed the 
urine sample after the test was completed. The CAAF found that (”\ 

‘ 43 M J. 282 (I 995). 

43 MJ. 244 (1995). 

’ 43 M.J. 261 (1995). 

the regulations requiring retention of positive urine samples con- 
fer a substantial right on the accused, which was violated by de- 
struction of the sample.’ 

The accused in Manuel was randomly selected to provide a 
urine sample for drug testing on 4 October 1994. H i s  sample 
tested positive for cocaine metabolite; as a result, he was charged 
with use of cocaine. The defense requested a retest of the urine 
sample in March 1992: but the government was unable to com- 
ply because the sample was inadvertently destroyed by the gov- 
ernment drug testing laborat~ry.~ The defense moved to suppress 
the results of the urinalysis test because it had been denied its 
right to equal access to evidence under Article 46, Uniform Code 
of Military Justice (UCMJ),l0 and because the government had 
not complied with its own rules requiring retention of positive 
urine samples. The military judge denied the motion and the ac- 
cused was convicted.” 

1 
, 

The Air Force Court of Military Review (AFCMR) reversed 
the accused’s conviction, holding that the accused’s urinalysis test 
results should have been suppressed. The AFCMR ruled that the 
government regulations, which required retention of positive urine 
samples for at least one year,‘* conferred a substantial right on the 
accused, which was violated when the sample was destroyed.” 

I 

’ On 5 October 1994. the National Defense Authorization Act for Fiscal Year 1995. Pub. L. No. 103-337, 108 Stat. 2633 (1994), changed the name of the United States 
Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). This same act also changed the names of the various courts of 
military review. In this note, the title of the court that was in place when the decision was published will be used. 

’ See, e.g., United States v. Arguello, 29 M.J. 198 (C.M.A. 1989) (urinalysis regulations prohibiting government u5e Of negative urinalysis test results were designed to 
protect servicemembers; therefore, government’s use of negative test result in rebuttal was reversible error). 

See United States V. Johnson. 41 M.J. 13 (C.M.A. 1994) (admissibility of negative urinalysis test results should be governed by Militq Rules of Evidence, not 
regulations; therefore, military judge properly suppressed defense proffered negative urinalysis test result, and Arguello is overruled). 

’ United States v. Manuel. 43 M.J. 282,287-88 (1995). 
1 

’ The defense first requested a government retest in early March. When this request was denied, the defense again requested a retest on 31 March, this time asking that the 
retest be done at a private lab at the accused’s expense. Id. at 284. 

The probable explanation for the destruction, given at trial, was that after the accused’s specimen had tested positive, it  was used in a special study and inadvertently 
1 

placed with a group of negative samples, which were subsequently destroyed. Id. 

lo 10 U.S.C. 0 946 (1988) [hereinafter UCMJ]. 

I Manuel, 43 M.J. at 284-85. 

I* Several directives and regulations require retention of positive urine specimens. Air Force Drug Tesring Lrrbororory Operuing fnrfrucfioa 160-202, which was effective 
at Ihetimetheaccused’ssamplewas tested,requiredretention of allpositives~cimens forone year. Munuef,43 M.J. at287. S ~ ~ ~ ~ D ~ ’ T O F D E ~ N S E . D ~ C C ~ V E  1010.1, 
DRUGABUSETES~NG PROGRAM,enCl. 3. para. 1.3 (28 Dec. 1984) [hereinafter DOD Dir. 1010.1] (requires retention of positive urine specimens which may be used in acoun- 
martial for I20 days); DEP’T OF ARMY REG. 600-85, PERSONNEL: GENERAL. ALCOHOL AND DRUG ABUSE PREVENTION AND CONTROL PROGRAM. paras. 104(5),  lO4f( lO)(b) (21 
Nov. 1988) mereinafter AR 600-851 (requires retention of all positive urine specimens for 60 days; requires retention for 180 days or more upon request of unit); DEP’T OF 

AIR FORCE INSIRUC~ON 44-120, DRUG ABUSE TESTING PROGRAM. para. 5.2.4. I ( 1  Aug. 1994) (requires retention of positive urine specimens for 180 days). 

I 

United Stales v. Manuel. 39 M.J. 1107 (A.F.C.M.R. 1994). 
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The CAAF affrmed this decision. Judge Wiss, writing the 
majority opinion, agreed that the regulations conferred a substan- 
tial right on the He also found that the lower court did 
not abuse its discretion by ruling that suppression w& the appro- 
priate remedy fm failure to comply the regulation. Judge 
Wiss pointed out that the urine samp 
to the defense and that the government’s 
due to gross negligence.” Chief Judge Sullivan and Judges 

concurred.I6 Judge Crawford dissented. She disagreed 
ority’s finding thar the sample was destroyed because 

of gross negligence. She also pointed out that the majority opin- 
ion ignored history and precedent and failed to consider a harm- 

cision in Manuel creates a special rule for 
desthction of evidence, applidable only to urinalysis Cases. Or- 
dinarily, the due process clause provides the primary protection 
against government destruction of evidence.I8 Government de- 
struction of evidence, which is not apparently exculpatory, does 
not violate due process unless the government acted in bad faith.I9 
Absent bad faith, no remedial action, such as exclusion of evi- 

denCe ,or dismissal of charges, is warranted.20 In Martuel, evi- 
dence was excluded even though no bad faith was present. 

iai rule appears to be inconsistent wiffi prior case 
law.2’ Ordinarily, violation of a regulation will not justify exclu- 
sion of evidence, even in a urinalysis case. For example in Unired 
States v. J0h~son.2~ the COMA ruled that negative urinalysis test 
resultsz3 should not be inadmissible solely becahe their use vio- 
lates a reg~lation.2~ The court held that the Military Rules of Evi- 
dence, rather than regulations, should determine admissibility of 
ncgative urinalysis test re~ults.2~ Similarly, in United Stares v. 
Poliard,Z6 the COMA upheld adhission of urinalysis test results 
even though the procedures used to collect the urine specimen 
did not comply with applicable regulations. The CAAF noted 

g from a regulation, which sets out procedures for 
nsmitting, or testing urine samples, does not render 

- 

the sample inadmissible as a matter of law.” 

In I ,  the CAAF stated that the regulations 
retention of positive urine specimens were designed to prote , 
accused’s right to equal access to evidence under Article 46, 

I‘ Manuel, 43 M.J. at 287-88. 

Id. at 288-89. 

Id. at 289. 

I’ Id. at 289-94 (Crawford. J.. dissenting). 

In US. CONST. amend. V. 

r ’  1 

l9 The ac exc~lpatory value *at.w= apparent 
before it was deseoyed, (2) the accused would be unable to‘obtain comparable evidence, and (3) the government destroyed ttk elidence in bad faith. See Arizona V. 

Youngblood. 488 US. 51 (1988); United States v. Mobley, 31 M.1. 273. 277 (C.M.A. 1990); United states v. Gill, 37 M.J. 501.506 (A.F.C.M.R. 1993). The majority 
opinioninManuelonly mentionedthefiust twoprongsofthistest,citingCaliforniav. Tmmberra,467 U.S.479(1984)and OnifedSfufesv. Kem.22M.J.49(C.M.A. 1986). 

I 

ief on hue process grounds for government destruction of evidence unless (1) the evidence posse 

However, both of these cases were decided before Youngblood, which clarified Tmmbetra by @ding the bad faith requirement. 

PJ Mobley. 31 MJ. at 211. See also Kent, 22 M.J. at 52. 

z1 United States v. Manuel. 43 M.J. 282,292-94 (1995) (Crawford. 1.. dissenting). 

41 MJ. 13 (C.M.A. 1994). 

z: Although i t  may contain some uaces of drugs or drug metabolites, a negative urinalysis result does not contain drugs or drug metaboh 
of Defense cut& levels for reporting a sample positive. See DOD fir. 1010.1. supra note 12. encl. 3. para. H.l. 

evel above the 

* In doing so, the court overruled Unired States v. Arguello. 29 M.1. 198 (C.M.A. 1989). which prevented the government from using such negative results, even in 
rebuttal, because such use violated DOD Direcriue 1010.1. DOD Directive 1010. I generally prohibits reporting details of a negative test to the government. WD Dir. 
1010.1.supru note 12,encl. 3. para. H.3. 

In Johnson, the COMA upheld the military judge’s decision not to admit a negative screening radio-immunoassay test proffered by the defense because it did not meet 
the requirements for scientific evidence under the Military Rules of Evidence. Johnson, 41 MJ. at 16. 

I .  

, 
IT Id. at 377. But see United States v. Strozier. 31 M.I. 283 (C.M.A. 1990) (trial judge properly excluded positive urinalysis test result based on gross deviations from 
collection p r d u r e s  mandated by urinalysis regulations). 
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UCMJ.Zs However, Article 46 was not designed to place addi- 
tional obligations, beyond those contained in the Constitution, 6n 
the government to preserve evidence that is not apparently excul- 
patory.29 Arguably, if a regulation is designed to give an accused 
substantive rights that, if violated. would lead to suppression of 
evidence or similar relief, the regulation should specifically state 
this.30 To find otherwise, as the majority did in Manuel, may lead 
to great confusion because practitioners must guess which regu- 
latory provisions confer substantive rights and which do not.” 

r“ 

The CAAF‘s decision that suppression was the appropriate 
remedy may be ill-founded. The CAAF states that the urinalysis 
result was of “cenkl importance” to the defen~e.’~ However, the 
three tests performed on the sample ill yielded positive  result^.^' 
Although the sample was of central importance to the govern- 
ment, it was of little, if any, importance to the defenseP4 

To justify exclusion, the defense arguably must demonstrate 
that the sample was destroyed through gross negligence follow- 
ing the CAAF finding of gross negligence in Man~e l .~ ’  How- 
ever, the CAAF’s finding was based on the government expert’s 

concessions during cross-examination that the destruction of the 
sample could be called gross negligence “if you want to charac- 
terize it that way.”36 Neither the trial judge nor the AFCMRfound 
gross negligence in Manuel. Defense counsel should argue for 
exclusion whenever a urine sample i s  destroyed, regardless of the 
degree of negligence involved. 

Arguably, Manuel brought the law applicable to urinalysis 
cases off the beaten path of the law and into a wilderness of spe- 
cial rules.” It is likely to engender many challenges to the minor 
regulatory violations present in nearly every urinalysis case. It 
will be difficult to determine which violations warrant exclusion 
and which do not. Clearly, inadvertent destruction of a sample 
justifies exclusion. On the other hand, case law indicates that 
irregularities in collection of samples and government use of nega- 
tive test results do not require exclusion.38 Whether irregularities 
in testing justify exclusion remains to be seen,3g 

Practitioners must be alert to the new rules advanced by 
Manuel. Prosecutors should be more vigilant than ever in ensur- 
ing that the urinalysis cases they bring to trial are free of proce- 

I 

I 
! 

UCMJ art. 46 (1988). 

United States v. Manuel, 43 M.J. 282,292 (1995) (Crawford, 1., dissenting). The Court of Military Appeals has specifichy ruled that Adcle 46 does not place stricter 
due process requirements on the government to preserve evidence that is not apparently exculpatory. United States v. Kern, 22 M.J 49.5 1. Bur see United States v. Garria, 

the court mentioned that, under Article 46, the defense is entitled to equal access to all evidence, whether or not it is exculpatory). 
I 

22 M.J. 288,293 (C.M.A. 1986) (court held that accused was not denied due process by government destruction of evidence that was not apparently exculpatory; in dicta. % 

Many ngulations contain such provisions. For example, the Army’s drug and alcohol regulation contains a limited use policy which, among other things, prohibits the 
use, at courts-martial, of urinalysis tests taken in conjunction with a soldier’s participation in the Alcohol and Drug Abuse Prevention and Control Program. AR 600-85, 
supm note 12, para. 6-4a( I). 

For example, DOD Directive 1010.1 requires the laboratory to report test results within ten working days of receipt of the sample. It also requires testing laboratories 
to maintain an internal quality control program consisting of at least ten percent of the specimens analyzed. The violation of these provisions might arguably give an 
accused substantive rights. DOD Dir. 1010.1, supra note 12. encl. 3. paras. H.2. G. 

, 

Manuel. 43 MJ at 288. 

Id. at 294 (Crawford, J.. dissenting). The accused’s sample tested positive during two radio-immunoassay screening tests and one gas chromatography/mass spectrom- 

I 

I 
etry confirmation test. Id. at 284. 

After Manuel, defense counsel may be tempted to request additional testing of a client’s urine sample only ythe sample has been destroyed. 

Manuel. 43 M.J. at 288. 

Id. at290 (Crawford, J., dissenting). 

Compam United States v. Johnson, 41 M.J. 13. 15 (1995): This  is an opportunity to get us back out of the wilderness and on the beaten path.” (quoting from 
government’s oral argument). 

511 United States v. Pollard, 27 M.J. 376.377 (C.M.A. 1989); Johnson, 41 MJ. at 16. 

r, This area may be ripe for litigation given the recent problems discovered at some of the Department of Defense drug testing laboratories. For example. on 24 July 1995, 
the commander of the Fort Meade Forensic Toxicology Drug Testing Laboratory discovered that technicians had violated procedures by switchingquality control samples 
during the radio-immunoassay screening tests toensure the samples would meet quality control standards. The laboratory’s oversight agency has opined that the affected 
positive test results are still scientifically supportable because the confirming gas chromatography/mass spectrometry tests were not affected. See Memorandum, Com- 
mander, Walter Reed Army Medical Center, MCHL-CG, to Unit Commanders Serviced by the FCDTL. Fort Meade, subject: Batch Screening at theF.TDTL, Fort Meade 
(le Aug. 1995). The COMA has suggested, in dicta, that such testing irregularities would not requireexclusion of positive test results. Pollard, 27 M.J. at 377. Given the 
CAAF’s ruling in Manuel, however, it  may be advisable to dispose of the affected positive test results administratively. 

Ii 

, ’ Ih 
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dural errors. Defense counsel. on the other hand, should exploit 
any procedural errors by requesting suppression of urinalysis test 
results or dismissal o 

United States M Fisiorek 

In Fisiorek, the CAAF created new rules governing the 
defense's right to reopen its case after findings have been an- 
nounced in a urinalysis case. The CAAF held that the military 
judge erred by not allowing the accused to reopen his case based 
on newly discovered evidence where, after findings had been an- 
nounced and before sentencing, a friend of the accused stated that 
he had surreptitiously placed cocaine in the accused's food.40 

sing cocaine some- 
n 13 and 20'0ctober 1988. 'At trial, the accused de- 

nied using cocaine but was found guilty. Following findings, the 
court recessed for the evening. During the recess, a friend of the 
accused stated that he attended a party at the accused's parents' 
house on 8 October 1988 and.surreptitiously blew cocaine across 
a plate of cookies. i The accused allegedly took some of these 
cookies back to his base and consumed them.'" 

The defense requested a mistrial on the basis of newly dis- 
covered evidence and an opportunity to reopen its case to present 
the newly discovered evidence. The military judge denied both 
requests because the "newly discovered" evidence could have been 
discovered through due diligence. The AFCMR affirmed this 

.-The CAAF reversed the accused's'conviction. .Judge COX, 
writing the majority opinion, held that the trial judge applied the ~ 

wrong standard to determine whether to allow the defense ta re- 
open its case." The trial judge applied the due diligence standard 
applicable to a motion for E new trial" Judge Cox found this rule 
inappropriately severe where the trial i s  st i l l  on-going, and all of 
the members are still present. Declining to fashion a particular , 
rule, he noted that the primary consideration should be whether I 

discovery of the new evidence i s  bonafide and whether the new 
evidence, if true, casts substantial doubt upon the accuracy of the 
proceedings. Judge Cox found that the trial judge abused his dis- 
cretion by failing to allow the defense to reopen its case be 

nsel arguably demonstrated due diligence, th 
still assembled, and the newly discovered evidence 

could have created a reasonable doubt as to the accused's 
Chief Judge Sullivan and Judges Gierke s concuked.a 
Judge Crawford dissented. She pointed ou defense knew 
about the presence of cocaine at the party held at the accused's 
parents' house; therefore, she concluded tha 
abuse bis discretion in denying the defense f 
case!' 

,- 

i 

The new rule created by Fisiorek is not well defined. Be- 
cause the majority declined to create a clear standard, it will be 
difficult for practitioners and military judges to determine when 
the defense should be allowed to reopen its case after findings 
have been announced. A s  Judge Crawford pointed out in her dis- 
sent, it would have made more sense to use the due diligence 
standard applicable to granting a new trial.48 The rationale be- 
hind the due diligence standard-judicial economy and finality- 0 

J 

1 

Id. at 245-46. I 

42 Id 

Id. at 241. 

MANUAL FOR Coum-MAnnAL, United States, R.C.M. 1210(f)(2) (1984) [hereinafter MCM]. This rule provides: 
~i 

(2) Newly discovered evidence. A new trial shall not be granted on the grounds of newly discovered evidence unless the petition shows that: 

(A) The evidence was discovered after the mal; 
' '(B) The evidence is not such that it wouId have beendiscovered by the petitioner at the time of hial in the exercise of due diligence; and 

(C) The newly discovered evidence, if considered by a court-martial in the light of all other pertinent evidence, would p 
a substantially more favorable result for the accused. I 

b 

,- 

47 Id. at 249-51 (Crawford. J.. dissenting). 

Id. at 249-50 (Crawford, J., dissenting). 
I 
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applies equally to motions to reopen after findings have been an- 
nounced as to motions for a new trial. New evidence, such as that 
raised in Fiswrek, typically can be presented only after a lengthy 
recess to permit the government the opportunity to investigate it, 

Additionally, permitting the defense too much latitude to re- 
open its case after findings arguably is unfair. Obviously, the 
government cannot reopen its case after a not guilty finding has 
been announced.49 Permitting the defense to reopen its case after 
findings may encourage defense witnesses to wait and see whether 
the accused will be convicted without their testimony before they 
come forward.m 

I t- 

In theory, the CAAF's rule in Fiswrek applies to all requests 
to reopen a case after findings. However, Fisiorek involved a 
urinalysis and may suggest that the CAAF is willing to grant the 
accused preferred treatment in urinalysis cases. Defense counsel 
in urinalysis cases should continue their investigation after fmd- 
ings have been announced and should ask to reopen if they dis- 
cover any additional evidence that might benefit their ~ l ien t .~ '  

United States v. Sztuka 

Sztuka dealt with the issue of granting a new trial in a urinaly- 
sis case based on newly discovered evidence.32 In Sztuka, the 
CAAF held that the military judge uld have granted the ac- 
cused a new uial where, approxima 
the accused's estranged husband a1 
placed marijuana in her food?' 

1 
j The accused in Sztuka was an Air Force nurse holding the 

r 
rank of major. She was married to Captain Sztuka, an Air Force 
jet pil0t.5~ According to the accused, she tried to convince her 

husband that their marriage would not work, but he threatened 
her and pleaded with her to stay. At the end of February 1991, &he I 
accused allegedly told her husband that she had obtained a new 
assignment that would require her to move to New York without 
him. Her husband allegedly became furious. The accused testi- 
fied that her husband served her a bowl of Cajun gumbo on 8 
March 199L5' The next day, her husbandrepotted to theAirForce 
Office qf Special Investigations (OSI) that he had smelled mari- 
juana on his wife's person and had seen a baggie of it in her bath- 
room. That evening, OS1 agents obtained a urine sample from 
the accused, which later tested positive for marijuana metabolite. 
The accused was convicted of use of marijuana in Augkst 1991 .'6 

Before the AFCMR, the accused moved for a new mal based 
on newly discovered evidence. During a fact finding hearing held 
pursuant to United States v. Dubay?' First Lieutenant Rebecca 
Guest testified that in December 1991 Captain Sztuka admitted 
to her that he had put marijuana in the accused's food. qieutenant 
Guest was Captain Sztuka's paramour from September 1991 to 
August 1992 when he ed her he was engaged to another 
woman. Captain Sztuk d having made the admissions and 
denied having put his ex-wife's food. The AFkMR 
denied the accused's request for a new 

The CAAF reversed the AFCMR's decision and set aside the 
accused's conviction. Judge Wiss, writing the majority opinion, 
found that the lower court abused its discretion when it held that 
the new evidence would not produce a substantially new res~lt .5~ 
Chief Judge Sullivan and Judges Cox and Gierke concurred.m 
Judge Crawford dissented. She argued that the majority improp- 
erly rejected the findings of fact by the judge at the Dubuy hear- 
ing and the lower court and cast aside the proper standard of 
review.61 

This would constitute impermissible double jeopardy. UCMJ art. 44 (1988); U.S. CONST. amend. V. 

This is especially true in urinalysis cases, such as Fisiorek, where the defense of innocent ingestion is raised. This defense often involves testimony by a friend or spouse 
who must incriminate himself or herself by admitting that he or she surreptitiously placed drugs in the accused's food or drink. See, e.g., United States v. Robertson, 39 
M.J. 21 1 (C.M.A. 1994) (accused's roommate testified that she put cocaine in beer which accused unwittingly drank); United States v. Gilbert. 40 M.J. 652 (N.M.C.M.R. 
1994) (accused allegedly smoked cigarette borrowed from civilian which, unknown to accused, contained marijuana; civilian refused to answer questions abwt what 
cigarette contained). 

1 Defense counsel in urinalysis cases may be encouraged to request that sentencing not be scheduled on the same day as be findings portion of the trial. 

'2 MCM, supra note 44. R.C.M. 1210(f)(2). j 
United States v. Sztuka. 43 M.1. 261,262 (1995). 

Id. 

)6 Id. at 263-64. 

" 37 C.M.R. 41 1 (1967). 

'' United States v. Sztuka, 43 M.J. 261,264-67 (1995). - 
Id. at 271. 

Id. 

Id. at 276 (Crawford, J., dissenting). 
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' In Sztuka, the majority used the standard of review for' grant- 
ing a new trial based on'newly discovered evidence. however, it 
interpreted the facts very favorably for the accused62 and failed to 
discuss facts that were damaging to the a~cused.6~ The majority 
opiniorl also did not grant much deference to the findings of fact 
by the military judge at the bubuy hearing or to the fm'dings of 
the MCMR. Sztuka, like Fihiorek, is a urinalysis case, which 
indicates that the CAAF may be giving the accused in such cases 
special benefits not available to other accused. 

Defense counsel in urinalysis cases must be prepared to take 
advantage of these special Gnefits. The defense should actively 
continue its investigation during the post-trial and appellate pro- 
cess. Any new evidence that emerges after mal may justify a 

iorek ate examples of t$ iinportance of 
me. Defense counsel should aggres- 
raising this defense. Trial counsel, on 

the other hand, should look for evidence rebutting the defense. 
This may include scientific evidence indicating that the alleged 
innocent ingestion is impossible or implausibleM or testimony that 
the accused or other defense witnesses who raise the issue are 
biased or untruthful.* If the defense has not provided the govern- 
ment with proper notice of the innocent ingestion defense,& the 

1 

nalysis cases to stricter scrutiny than other case 
appears to be establishing special protections for the accused in 

these cases and holding the government to a higher standard." 
Practitioners need to be aware that the ordinary rules may not 
apply in a urinalysis case. Defense counsel must be vigilant to 

counsel, on the other hand, need to be particularly careful to en- 
sure that urinalysis cases are error-free. The existence of minor 
errors, which would be tolerated in other cases, may make it ad- 
visable to dispose of some urinalysis cases administratively, Major 
Masterton. 

request protections, which in other cases would not exist. 'Trial h 

Legal Assistance Items 

The following notes advise legal assistance attorneys of cur- 
rent developments in the law and in legal assistance programpoli- 
cies. You may adopt them for use as locally published preventive 
law articles to alert soldiers and their families about legal prob- 
lems and changes in the law. We welcome aaicles and notes for 
inclusion in this portion of The Army Lawyer; send submissions ' 
to The Judge Advocate General's School, A m :  JAGS-ADA: 
LA, Charlottesville, VA 22903-1781. 

Office Management Note 

, I  > '  
TJAGSA Legal Assistance Course 

You may ,have missed the 38th Legal Assistance Course dur- 
ing the week of 26 February to 1 March 1996. It is never too late, 
however, to plan ahead and budget €or our next course which will 
be held in October 1996. Specific dates for this one-week course ' 
will be identified in the near future. Interested personnel should 
refer to the Continuing Legal Education News section of The Amy 
Lawyer for information on obtaining a quota. Major Block. " 

,-- 

i 
m For example, the majority's rendition of the facts is based largely on the accused's 
The appendix to the opinion, which contains selec 
76. 

6q For example, the majority did not discuss the allegations that the accused attempted to flush her bladder prior to the urinalysis and delayed the search of her house. Id. 
at 278 (Crawford. J.. dissenting). 

nY ml the testimony 0fLieutenant Guest, a defense w i ~ e s s .  Id at 262-66. 
s of Captain Sztuka's testimony. is comprigcd almost entirely of cross examination by the defense. Id. at 271- 

* I  I 

See, e.&. United States V. Perry, 37 M.J. 363 (C.M.A. 1993) (accused's explanation that he unwittingly smoked a cigarette laced with cocaine twentyeight hours before 
urinalysis test was not credible, given expert's testimony that the accused would have had to ingest an almost toxic dose of cocaine to achieve the 98.000 nanograms per 
milliliter test result his sample yielded and that the cocaine would not vaporize or pass through a cigarette filter). See genemlfy David E. Fikkee. Pmecuring o C r r i ~ I y ~ i S  
Case: A Primer, A m  LAW., Sep. 1988, at 7,17; R. Peter Masterton &James R. Sturdivant. Urinulysis Administrative Separation Boards in Reserve Components, A m  
LAW., April 1995. at 3,13. 

MCM. supra note 44, Mn. R. EVID. 608. \ 

\ I  7 

66 The defense is required to notify the trial counsel of the innocent ingestion defense before the beginning of Wial on the merits. MCM. supra note 44, R.C.M. 701(b)(2). 

In Manuel, Judge Crawford pointed out that these three cases evince a ''distrust of the urinalysis program en roto." United States v. Manuel, 43 M.J. 282.289 (1995) 
(Crawford, J., dissenting). Judge Crawford also pointed to several other recent cases which demonstme the s ~ m e  wend. One is United Stares v. Nimmer. 43 MJ. 252 
(1995), a urinalysis case where the military judge precluded the defense from introducing negative results of B hair test for drugs because the test would not rule out a one 
time use of cocaine. The CAAF remanded the case for relitigation of this issue using the proper standard under Duubert y. Merrell Dow PhurnroceulicaLF. Inc.. 113 S.Ct. 
2786 (1993). Judge Crawford did not believe that remand was necessary. Nimmer, 43 M.J. at 260 (Crawford. J., dissenting). Another case mentioned by Judge Crawford 
was United Srates v. Mosfey, 40 MJ. 300 (1995). in which the CAAF held that the military judge did not abuse his discretion by ordering a retest of a urine sample for the 
benzoylecgonine and ecgoninemethylester metabolites of cocaine and raw cocaine. Judge Crawford felt that the military judge abused his discretion by ordering the retest 
because the defense bad not made an adequate showing of necessity. See also United States v. Robinson, 39 M.J. 88 (C.M.A. 1994) (military judge did not abuse his 
discretion by denying defense request for secretor test to show accused was not the source of positive urine sample, where accused was unable to show discrepancies in 
collection and testing of sample). 4 
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and 

The Dayton Peace Accord for B 
and deployment of significant numbers of Reserve Component 
(RC) personnel. Some of these soldiers deployed to Bosnia while 
others went to Germany as back fill for dep,loying units there. All 
mobilizing RC personnel, whether United States Army Reserve 
(USAR) or Army National Guard (ARNG), are beneficiaries of 
significant legal protection under the Soldiers’ and Sailors’ Civil 
Relief Act (SSCRA)68 and the Uniformed Services Employment 
and Reemployment Rights Act (USERRA).69 Judge advocates 
have a significant responsibility to ensure that soldiers understand 
and exercise their rights under these acts. 

In an effort to assist all judge advocates called on to provide 
SSCRA or USERRA training, the Administrative and Civil Law 
Department of The Judge Advocate General’s School, United 
S t a t e s h y  (TJAGSA), prepared training packets about both acts. 
Hard copies of the training packets have been provided to the 
Guard and Reserve Affairs Department, Office of The Judge Ad- 
vocate General. Electronic copies have also been posted to the 
Legal Automation Army-Wide Systems Bulletin Board Service 
(BBS). The training packets include teaching notes and briefing 
slides for use by judge advocates in preparing and teaching classes, 
and information papers that can be distributed to soldiers who 
have questions. 

Deploying judge advocates and those supporting mobilizing 
or deploying soldiers may also be able to use the materials found 
in TJAGSA’s Deployment Guide (JA 272). Although developed 
primarily based on Desert ShieldDesert Storm experiences, the 
guide does have sample procedures and briefings that can be 
adapted for local use. We continue to solicit the assistance of 
practitioners who believe they have information papers, briefing 
packets, or other materials that should be added to or that replace 
outdated materials in the Deployment Guide. Please send copies 
of your materials, hard copy and disk copy, if possible, to: 
TJAGSA, Attn: JAGS-ADA-LA, Charlottesville, Virginia 22903- 
1781. We can also accept your submission by downloading it 
from the BBS. 

Education and assistance with SSCRA and USERRA issues, 
and mobilization and deployment issues in general, are major el- 
ements ofthe Army Legal Assistance Program. Please share your 

ideas and encourage discussion of ways m which we can improve 
the materials we presently have available. Our ability to keep 
these materials up to date with the changing missions of the A m y  
is especially dependent on input from those with current experi- 
ences. Your submissions will contribute to the knowledge base 
of the entire JAGC! Major McGillin. , 

Legal Assistance Administrative Law Note 

Military Whistleblower Protection 

Legal Assistance Attorneys (LAA) may see clients who ques- 
tion what they perceive to be inappropriate reactions to complaints 
they have made about management. Just as possible, a LAA may 
yee a client who is afraid to make a complaint out of fear of re- 
prisal. For both individuals. the information in DOD Direcrive 
7050.6, Military Whistleblower Protection (12 August 1995). will 
be of interest. 

/ 

According to the DOD Directive 7050.6, it is  Department of 
Defense (DOD) policy to allow soldiers freely to make “protected 
communications” to members of Congress, inspectors general 
(IG), law enforcement personnel, and others without fear of re- 
prisal. Acts of reprisal that take the form of unfavorable person- 
ne1 actions or withholding of favorable personnel actions, or threats 
of either, are punishable under Article 92 of the Uniform Code of 
Military Justice.70 

, 
j 

i 
I 

1 

So what type of information is considered a protected com- 
munication? According to Enclosure 2 to DOD Directive 7050.6, 
a protected communication involves information a soldier “rea- 
sonably believes evidences a violation of law or regulation, mis- 
management, a gross waste of funds or other resources, an abuse 
of authority, or a substantial or specific danger to public health or 
safety.”71 Also included are complaints of sexual harassment or 
unlawful discrimination.72 This information i s  a protected com- 
munication when it is conveyed to a member of Congress, an IG. 
law enforcement personnel, or other agency officials designated 
to receive complaints, for example, a fraud, waste and abuse 
hotline). 

1 

I 

Defining a “personnel action” for purposes of determining an 
act of reprisal under DOD Directive 7050.6 is also important. The 
directive broadly defines a “personnel action” as anything that 
can affect the soldier’s current position or career?’ The directive 
includes referral for mental health evaluations as a personnel ac- 
tion. 

a 50 U.S.C. App. $4 500-592 (1995). Major Howard McGillin isThe Judge Advocate General’s School, United States Army, point of contact for these. materials. 

38 U.S.C. #!j 4301-4433 (1995). Major Christopher Garcia isThe Judge Advocate General’s School. United States Army. point of contact for these materials. 

lo 10 U.S.C. 8 892 (1995). 

71 See the definition of “protected communication” in enclosure 2 to DOD Direcrive 7050.6. Supra note 71. at 2-1. 

)= Id 

n See the definition of “personnel action” at enclosure 2 to DOD Directive 7050.6. Id at 2-1. 
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Quick action i s  critical to taking advantage of the protections 
available‘in DOD Directive 7050.6.! While not an absolute bar, 
the directive provides that allegations of reprisal made more than 
sixty days after a soldier becomes aware of ,the reprisal da not 
have to be in~estigated.’~ Also, reprisal allegations must be made 
either directly to the DOD IG, or through individual service IGs 
to the DOD IG. The DOD IG is responsible for ensuring that 
allegations are ,promptly investigated) ,The soldier will be pro- 
vided a copy of a resulting repoq of investigation. Soldiers dis- 
satisfied with the investigations or action thken can petition the 
Army Board for Correction of Military Records (ABCMR) for 
further relief. Representation before the ABCMR by a judge ad- 
vocate i s  possible depending bn the circumstances. ‘ 

I 1 

I 

The protections of DOD Directive 7050.6 provide a powerful 
response to improper acts ofreprisal. ~ t s  pfovisions create a verj 
real potential to satisfy complainants, but only if he or she isfa- 
miliur with its terms. Untimely allegations or allegations that are - 

directed to imprope 
pining relief. 

vent a“ irldividual from ob- 

I 1 .  

, ( j ,  

.elthough not routinely in the perso 
find that an understanding of DOD Directive 7050.6 is a handy 
tool to have in their bags. Major Block. 

1 ,  ’ .j , 

Family Law Note 

1 Considering the Cusrody and 

parents involved in caring for children. In many cases,‘regular 
child care i s  provided not by commercial child care services but 
by family members. In others, children actually live With their 
grandparents or other a full-time basis and receive 

1 

I I V  

, ’ k , ’  . I ‘  
l4 Id. para. E.1.a. . 

1 , T  1 

visits from their natural parents. In both situations, persons other 
than the natural parents develop relationships that are important 
to the children involved. What happens when the natural parents 
of children in these situations separate with the intent to obtain a 
divorce? i 

I 

ontrary t i  the expkctations of some natural parents, many 
courts are willing to consider the rights of visitation and,even 

hile inconsistent with the common law 
tation to natural parents, addressing 

nonparent visitation i s  consistent with state legislation focused 
on rights of some third parties, like grandparents, to visitation 
under some Defining the scope of visitation 
rights, if any, and the’standing of nonparents to seek visitation 
when fit parents object76 are issues that continue to be litigated.” 
A recent Oregon case considers one such situation. 

. > 1  I .  1 

I 3 In the case of In re Shoffer, the Oregon Court oi Appeals ad- 
dressed a trial court’s failure to consider a stepfather’s “prayer for 
visitdtion rights” with his stepchild.” Distinguishing the father’s 
“prayer for visitation” from a “petition for custody,’’ the court 
found that v1dithtion may be permitted if appropriate and in the 
child’s best interest, which i s  a determination to be made on a 
case-by-case baski9 What is appropriate will depend on (1) the 
impact on the parent’s right to custody, (2) the nature of visitation 
sought, and (3) the child’s best interest.*O 

In Lucero v. Hart, the New Mexico Court of Appeals was 
asked to interpret New Mexico’s Grandparent Visitation Privi- 
legekAct.8’ At trial, Tonnie Lucero was awarded visitation privi- 
leges for her grandchild. The father, Tonnie Lucero’s son; had 
acknowledged paternity but had never been judicially declared 
the father. Also, he had voluntarily relinquished his parental rights 
to the child prior to this action being initiated.Bz 

I 1  I 

i 1  

n 

75 All states have s o d s  
ch. 32, 6 32.09[7] (tin 
grandparents’ own child has died or is a noncustodial parent and otherwise does not object to the exercise of visitation by the grandparents. 

ndparent or nonpknt visitofion. See Linda H. Elrod. Family Law and Prucfice. in CHILD CUSTOD 
hen C. Windsor,,l992). Some state statutes limit application of the visitation rights to situations where the 

) I  

AW REm. 1223 (Nev. Sup. Ct. 19 ay be determinative in grandparent vi ases. SeeSt 
visitation with grandparents over the objection of divorced parents is presumptively not in the best interests of the child. 

” For example, the Bureau of National Affairs Family Law Reporter includes cases from Iowa. New Jersey, Virginia, Nevada, North Carolina, Indiana. Minnesota, 
Tennessee, Mississippi, Kentucky, Alabama and New Mexico in the period 1 November 1994 to 19 December 1995 (See 21 FAM. LAW R m .  Final Index (BNA 1995); 22 
FAM. LAW R m .  Index Sutnmry (Repon Nos. 1-7) (BNA 1995). 

22 FAM. h w r R E m .  1059 (BNA) (Ore. M. App. 1995). ’ /  4 1  I 

79 Id. at 1060. 
/ 

MI Id. I I I .  > r  

Id. at 1077 (New Mexico Ct. App. 27 Nov. 1995 citing to New Mexico Statutes Annotated $5 40-9-1 et seq.). 

Id. at 1078. I‘ I 
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If- 

.. 

On appeal, after concluding that Tonnie Lucero’s status as a 
grandparent was adequately demonstrated, the court held that her 
grandparent visitation privileges were not automatically extin- 
guished when her son relinquished his parental rights to the child. 
Instead, the court found that several factors, including best inter- 
ests of the child and all relationships involved, the grandparent- 
grandchild, grandparent-child and grandparent-parent), must be 
considered on a case-by-case basis, with no presumption in favor 
of grandparent vi~i ta t ion.~~ In evaluating these factors with re- 
gard to Tonnie Lucero’s petition, the court found, primanly based 
on her limited relationship with her grandchild and a poor rela- 
tionship with the child’s mother, that visitation privileges should 
not be granted.” 

In addition to nonparent visitation issues, courts are being 
asked to consider requests for custody by nonparents. While this 
may be anticipated where natural parents are unavailable or unfit, 
there are situations where nonparents have challenged the cus- 
tody rights of natural parents. One such case recently reached the 
Pennsylvania Supreme Court. 

In Rowles v. R ~ w Z e s , ~ ~  a couple living with the husband‘s 
parents moved out to give themselves a chance to address marital 
problems. The two children of the marriage remained behind to 
keep them in a stable environment. When the couple divorced, a 
written agreement confirming continued custody with the grand- 
parents was incorporated into the divorce decree. The mother of 
the children subsequently petitioned the court for custody. At the 
trial level, the court recognized a prima facie, although not con- 
clusive, right to custody in favor of a children’s parents. Despite 
application of this standard, the court found that the circumstances 
in this case overcame a presumption in favor of the parents and 
retained custody with the grandparents. 

The Pennsylvania Supreme Court first reviewed the standard 
applicable to this case. Focusing on the reasonableness of auto- 
matically concluding that biological relationships are the best 
guarantee that a child’s needs will be met, the court rejected a 
presumption in favor of parental custody. Instead, the court held 
that a custody decision should hinge on a best interests analysis 
supported by a preponderance of the evidence.B6 The court did 
confirm, however, that parent-child relationships do retain their 
importance and merit special consideration.” Despite applying a 

standard less deferential to the patent, the court reevaluated the 
facts in this case and found that granting custody to the mother, 
with reasonable visitation to otherparties, was the alternative best 
supported by the evidence.B* 

It is very possible that Legal Assistance Attorneys (LAAS) 
will see nonparent visitation and custody questions raised by par- 
ties to a separation agreement. Also likely is the possibility that 
nonparents or grandparents, who are senior members or retirees, 
will raise questions regarding access to children. Where parties 
are in agreement, the LAAmay be able to facilitate the best inter- 
ests of a child by expressly recognizing visitation rights and obli- 
gations in written agreements. Where agreement does not exist, 
the LAA should recognize a clear potential for conflicts and en- 
sure that nonparents, if eligible for legal assistance, are provided 
independent counsel. 

Even where not expressly raised by clients. the LAA should 
be sensitive to the possibility that nonparents will have an en- 
;forceable interest in visitation or custody of children. This may 
be more likely in situations involving sole parents or relation- 
ships where both parents work. The increasing focus on the best 
interests of children, which as reflected by Pennsylvania’s Rowles 
decision, may involve some subjugation of traditional parental 
rights, suggests that this is an area we should continue to monitor 
closely. Major Block. 

, 

Tax Notes 

State Taation @Retirement Income I s  Limited 

Good news for retirees and service members or civilian em- 
ployees who will one day be retirees! The President has signed 
legislation that prohibits states from taxing the retirement income 
of nonresidents and nondorni~iliaries.8~ 

Prior to the enactment of this legislation, some states were 
taxing the retirement income of individuals who earned their en- 
titlement to retirement income while living in their state but who 
no longer lived in that state. For example, if a service member 
was stationed in state X for five of his twenty years of active 
military service but retired in state Y, state X would seek to im- 
pose a tax on twenty-five percent of his retirement income. State 

Id. at 1079 (citing with approval Santaniello v. Santaniello. 850 P.2d 269 (Kan Ct. App. 1992)). 

Id. 

IS 22 FAM. LAW REPT. 1063 (BNA) (Pa. Sup. Ct., 29 Nov. 1995). 

16 Id 

Id. at 1064. 

Id. 

19 Act of Jan. 6,1996, Pub. L. No. 104-95, 109 Stat. 979 (to be codified at4 U.S.C. 8 114). 
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X’s position was that aportion of the retirement income was earned 
in state X. This type of taxation is referred to as a “source tax.’! 
Although California, New York, and Vermont were the most ag- 
gressive in collecting this tax, Arizona, Georgia, Iowa, Kansas, 
Kentucky, Louisiana, Minnesota, North Dakota, Ohio, and Or- 
egon also had laws allowing them to tax the pensions and retired 
pay of former residenhgO 

Military and federal civilian retiree associations have been 
lobbying Congress for years to prohibit states from taxing the 
retirement income of nonresidents and nondomiciliaries. The 
Senate has passed source tax prohibitions several times: but the 
legislation died in the House.g1 The House recently passed legis- 
lation that prohibits states from imposing the source tax.” 

The President .signed this legislation and it became effective 
31 December 1995. Thus, retirees who were subject to the source 
tax will still have to pay it for 1995, but they will not have to pay 
i t  in the future. Legal Assistance Attomeys should inform their 
clients of this favorable legislation and be prepared to assist them 
with their state tax returns. Major Henderson. 

, Custodial Pirent Entitled to Exemption ‘ 
. q  1 

In the case of divorced parents, the custodial parent is gener- 
ally deemed to be the one who provides over half of each child’s 

support and is, therefore, entitled to the dependency e~emption.~’ 
The exception to this rule is when the custodial parent elects to 
release his claim to the exemption for the children in his custody 
and provides a written release to that effect.94 The noncustodial 
parent must attach the written release to his tax return?’ 

’ In Peck v. Commissioner,“ the petitioner, Mrs. Peck. claimed 
her three children on her 1990 and 1991 tax returns: She was 
divorced in 1990, and custody of her three children was given to 
her ex-husband. In 1993, she obtained custody of the three chil- 
dren, and the court also ordered her ex-husband to provide her 
with a release of his claim to an exemption for the children for 
1992. The court did not order him to provide her with a release 
for 1990 and 1991, and he did not do so. The Tax Court held that 
Mrs. Peck was not entitled to the dependency exemptions for 1990 
and 1991, and ordered her to pay back taxes and any applicable 
interest and penalties. 

,.-. 

Legal Assistance Attomeys should ensure hat clie 
claim an exemption for a child who is not in their custody attach 
a waiver by the custodial parent. An I.R.S. Form 8332, Release 
of Claim to Exemption for Child of Divorced or Separated Par- 
ents, is used by the custodial parent to waive the dependency ex- 
emption and should be attached to the taxpayer’s tax return. Major 
Henderson. 

9o Rick Maze. Source Tax Shield Delayed Unril Next Year, THE ARMY TIMES, Oct. 3 1, 1994, at 22. 

’’ Id. 

996, Pub. L. No. 104-95, 109 Stat. 979 (to be codified at 4 U.S.C. 5 114). 
1 

p3 I.R.C. § 152(e)(l) (RIA 1995). 

\ 
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Notes from the Field 

me Brave New World of Morale, Welfare, 
and Recreation Advertising 

rized users? The sale of advertising in any media produced for or 
prepared by MWR activities was expressly prohibited? This 
policy was effected in the Army through the former Amy Regu- 

r“ 
Introduction iation 215-1.’0 

Your Ad Here! 
Contact Fort Ticonderoga M W R  Marketing Director 

Announcements such as the above have become a reality at 
Anny installations due to a recent change in Department of De- 
fense (DOD) advertising policy. The new policy was first an- 
nounced on 6 January 1995 by the Assistant Secretary of Defense 
(Force Management Policy)L and subsequently issued in a DOD 
instruction.2 Implementation of this new policy in the Army was 
fmt accomplished by means of an electronic message3 and later 
formalized in Army Regulation 215-1.4 

Under the new policy, Army marketing personnel are autho- 
rized to advertise certain Morale, Welfare, and Recreation (MWR) 
events in publications distributed off-post and to accept advertis- ’ 
ing from commercial sources in any MWR media. 

DOD Policy Parameters 

The first change in DOD policy permits MWR programs to 
advertise in non-DOD newspapers if such media are directed to 
an audience consisting of authorized patrons.“ Such advertising 
must inform readers that the offer or event is open only to autho- 
rized patrons. 

A second change allows MWR programs to pay for ads in 
appropriate civilian media for the purpose of promoting MWR 
events open to the public.12 The word “appropriate” is not de- 
fined. 

Advertising of events open to the general public are subject 
to the following conditions: 

(1) Events shall not directly compete with simi- 
lar events offered in the local civilian com- 
munity. I 

Prior to implementing the new advertising policy, the DOD 
prohibited both the placement and acceptance of advertising by 
MWR activities.’ Limited exceptions to this rule permitted MWR 
activities to place ads in the United States Armed Forces newspa- 
pers and civilian enterprise publications,b to contribute informa- 
tional articles in military newspapers,’ and to prepare media such 
as flyers and bulletins for local dissemination directly to autho- 

(2) Open events shall be coordinated in advance 
f l  with the local public affairs office. 

1. 
(3 )  Events must be infrequent, not weekly or 

monthly, increase interaction between the mili- 
tary and civilian communities, and enhance 
community relations. 

’ Memorandum, Assistant Secretary of Defense, Force Management Policy, to Secretaries of the Military Departments, subject: DoD Nonappmpriated Fund Instrumen- 
tality (NAFI) Advertising Policy, (6 Ian. 1995). 

DP’T OF DEP.. INST. 1015.10. Pnooru~s FOR MORALE W w w ,  AND RECREATION (MWR), end. 10 (3 Nov. 1995) bereinafter DOD INST. 1015.10]. 

Message, Commander, United States Army Community and Family Support Center. subject: DoD Nonappropriated Fund Advertising (6 Feb. 1995). 

‘ DEP’T OF ARMY, REO. 215-1, NONAPPROPRIATED FUND hsI1IUMENTALJTQ-S ANLl MOR- WELFARE. AND RE€R€ATlON ACTIvmEs, para. 7 4  (29 Sept. 1995) [hereinafter AR 
215-11. 

’ Dep‘TOF m., hT, 1015.2, &fRAllONAL POLCmS FOR MOW, WELFaRe, AND RECREATION, end. 4,5 B3 (17 May 1985) [hereinafter DOD INST. 1015.21. 

Id. end. 4,5 B3a. 

’ Id encl. 4, 5 B3e. 

’ Id encl. 4, B3c. 

Id. encl. 4.4 B3f. - DEP’T.OFARMY.REO. ~ ~ ~ - ~ . T ~ A D M I N I S ~ R A ~ O N O F ~ M Y M O R ~ W E L P A R E . A N D ~ R ~ T I O N A ~ V ~ E ~ A N ~ N O N A P P R O P R ~ A T E D F U M ) ~ N ~ ~ ~ E S . ~ ~ ~ .  10-15(10 
oct. 1990). 

I’ DOD INST. 1015.10, supra note 2, end. 10,5 B2. 

Id. end. 10.5 83. 
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(4) Event advertising may not include the ad (6) The MWR media containing commercial ads 
shall not be distributed off the installation. 
Mailing of such media to auth 

tising of merchandise. At the actual e 
however, event related merchandise, food, and 

sumption.I3 
beverages may be sold for on p n 

I -, 

In locations other than the United States, & tional advertising related issues, which are unchanged from Prior 

~- " I  - tising shall conform to sta 
policy and local laws. 

f forces agreements, command 
I 

Army Implementation 

programs, with,the exception of exchanges, to sell space forcom- 
mercial advertising in any media, produced for or prepared by 
them. The MWR programs may accept such advertising, Subject 
to the following conditions: 

, a :  ot 

, (1) -The advertising i s  subject to the same stan- I 

dards that apply to ads in civilian enterprise 
publications. 

' 

" (2) Ads shall Include a'disclaimer that they are 
I I i  not endorsed by the DOD. I 

(3) Acceptance of paid codmereid advertising on 
Armed Forces Radio Television Service, 
local commander's channels, or any appropri- 

media i s  prohibited. 

e authorized to make 
final decisions on whether or not to accept ad- 
vertisidg. Inimaking such decisions, consid4 
eration of public perceptions, impact to the 
local economy, and the effect on any local ci- ' 
vilian enterprise newspaper, installation guide, 
and installation map must be considered. 

' ' 

( 5 )  Advertising in MWR media shall be accom- 
plished in a manner so as to reach bona-fiie 
users in accordance with established patron- 
age policies. 

n 215-1 implements cu 
policy.16 The Army regulation actually predated the publication 
of DOD Instruction 1015.10 by several days, but it is consistent 
with the guidance in DOD Instruction l O l S . ] O .  iArmy Rqgulation 
215-1 however, provides more detailed policy guidance than DQD 
Instruction 1015.10 in several respects. 

. I  ' I  

First, Amy Regulation 215-1 makes the positive statement 
that MWR activities ,are expected to "communicate their pres- . 
ence and the availability of the goods and services they offer"" tq 
as many potential patrons as possible, Advertising of MWR goods 
and services is not to be frowned upon or used as a means of last 

the contrary, a robust,advertising 
promote professionalism and to avoi 

vertising is placed and solicited on a c 
by a person designated by the Director of Co 
at the installation and major command levels and by the Com- ' 

e United States Army Community and Family Sup- 
Advertising shall not be solicited by individual I '  MWR - 

ers or policy makers.ls I 

All MWR activities ma in civilian enterprise me- 
dia to Include installation cable television. Brand names; prices 
of items offered for sale; descriptions of feature films, acts or 
talents; admission prices; cover charges; and the names of 
commercial sponsors may be included in MWR advertising. Ad- 
vertising will prominently display the phrase "PAID ADVERTIS- - -  

. ,  

Publication of paid commekial'advertising by MWR activi- 
ties is bound by the same standards of propriety applied to civil- , 

, ,  

Id. 

j 4  Id. end. 10.4 B4. 

1' W D  INST. 1015.2. supra note 5. 
, 

l6 AR215-1.supranbte4. I I 

Id. para. 7-44a. 

" Id, para. 7-44h. ' i  
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ian enterprise publications by A m y  Regulation 36O-81.lg These 
standards are described as follows: 

I 

(1)  Ads may not be accepted if they undermine or 
appear to undermine successful mission per- 
formance, loyalty, morale or discipline. In 
reviewing proffered ads, the “local situation,” 
content of the advertising, identity, and tepu- 
tation of the advertiser should be considered. 

(2) Advertising will not contain anything that is 
contrary toDOD o r h y  regulations. Among 
the specific prohibitions listed are games of 
chance, political advertising, and discrimina- 
tory activities. 

r“ 

(3) A supplement or advertising insert containing 
commercial ads may be distributed with MWR 
media (such as dub  bulletins) provided that a ’ 
fair and equal opportunity is offered to com- 
pete for thts privilege. 

(4) Truth in lending statutes will be met as veri- 
fied by the Staff Judge Advocate. 

(5)  Good judgment will be used in accepting corn: 
mercial ads that compete with M Y  activi- 
ties. 

rf- 

(6) Any prominent display of signs that contains 
commercial advertising will comply with 
Army Communities of Excellence standards 
and shall be coordinated with installation en- 
gineers. 

i 

Contrast with the Commercial Sponsorship Program 

The liberalization of advertising policy i s  intended to create a 
new source of MWR revenue that complements the commercial 
sponsorship program. With the greater latitude given to commer- 
cial advertising when compared to commercial sponsorship by 
existing regulation, the advertising program may have great ap- 
peal to commercial firms. 

The DOV0 and Army’’ commercial sponsorship policy places 
significant restrictions on the freedom of MWR marketing per- 
sonnel. For example, program training of sponsorship personnel 
i s  required. Sponsorship agreements must be in writing and must 
include a term of one year or less (with annual renewals for up to 
five years permitted). Special concessions or favored ereabnent 
to sponsors is expressly prohibited as are reprisals on firms who 
elect to forego sponsorship. Tobacco and alcohol f m  may not 
be solicited although unsolicited offers for sponsorship from such 
companies may be accepted. ,Procedures for solicited sponsor- 
ship must follow principles concerning competition and evalua- 
tion of offers similar to those employed by nonappropriated fund 
contracting personnel. ‘ . I (  

Few of the restrictions on commercial sponsorship described 
above currently apply to commercial advertising. Current bOD 
and Army policy would appear to allow marketing personnel to 
solicit advertising on a noncompetitive basis, to accept ads from 
defense contractors, execute oral agreements, seek out tobacco 
companies and distillers, and enter into long term agreements. 
Given the similar intent of the sponsorship and advertising pro- 
grams, it is difficult to discern 8 valid reason for this policy gap. 
In practice, however, since the two programs will often be 
executed by the same person, it is likely that the limitations im- 
posed on commercial sponsorship will also be applied to com- 
mercial advertising, 

Success Stories 

Despite being less than one year old when this article was 
written, the commercial advertising program has already achieved 
marked success. Fort Lewis, for example, has been very active in 
commercial advertising since March 1995.1* This installation 
generated revenue by allowing the posting of corporate banners 
and the sale of advertising on an electronic bulletin board. Fort. 
Benning, likewise, has generated nonappropriated fund revenue 
in excess of $lO,OOO by selling advertising on benches placed 
next to golf course tee boxes.z3 

Potential Challenges 

Amy policy concerning commercial advertising is broad in 
scope, with few regulatory controls. As a result, responsibility 
for avoiding overzealous promotion of the program lies with in- 

l9 WT OF ARMY, REG. 360-81, COMMAND INFORMATION PROGRAM, para. 2-29 (20 Oct. 1989). 

DOD INST. 1015.10, supra note 2, encl. 9. 

n 
‘I AR 215-1, supra note4. para. 447. 

Interview with Ms. Robin Donohoe, Marketing Director of the United States Army Community and Family Support Center, Washington, D.C. (h. IS. 1995). 

)’ Id. 
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I 
stallation program managers, Advertising policjl generally allows 
commercial advertising in on-post media to be placed in :‘any 
media.’w Absent restraint by MWR marketeem, standards of good 
taste can easily be violated. For example: 

, I  ’ I 1  

I 

1 
administrative vehicles couid be 

emblazoned with signs toutink ‘commercial 
products. These placards could be garish or 

* could promoie products that would Mend 

‘ 

ant billboards. 

, commercial logos. 

” 1 ’ billboards. 

I ’  A m y  kegulation 215-1 attempts to limit ill considered forms 
of advertising by requiring consultation with post engineers hnd 
conformance with Army Communities of Excellence standards. 
Nonetheless, the potential. still exists for poor taste advertising. 

I 8 LI  

, 

/ I  

Marketeers should not be so anxious to ‘generate advertising 
revenue that they accept ads from MWR cbrnpetitors that poten- 
tially lose more MWR revenue than is generated by the ad. An 
example of this recently occurred at an Army club that employed 
place mats conwining advertising for an off-post dining estab- 
lishment. 

Another issue involves the equitable treatment of potential 
advertisers., It i s  unclear whether a defensible rationale would 
exist for refusing to accept proposed ads once advertisements are 
accepted for similar products. Coordination should also be ef- 
fected with installation public affairs officials (F‘AO) to ensure 
that PA0 exclusivity agreements with civilian enterprise newspa- 
pers or publishers of welcome packets are not breached. 

One final concern is grounded on fiscal law. Appropriated 
funds should not be used to place advertising in off-post publica- 
tions for MWp activities which themselves could not be paid for 
with appropriated funds. An example would be an ad for a fire- 
works display for which b e  use of appropriated funds would be 
prohibited.s b ,  

I < , I  
. Conclusion 

The relaxation of the former stringent restrictions on the plac- 
ce of commercial advertising is already making 
ytions to Army installation nonappropriated fund 

coffers. Care must be employed, however, to assure that the pro- 
gram is carried out in a prudent manner. Mr. Joseph P. Zocchi, 
Contract Attorney. United States Army Community and Family 
Support Center,lAlexandria, < I ?  Virginia. 

- 
I 

f 
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’ USALSA Report 

United States Army Legal Services Agency 

Environmental Luw Division Notes * For Compliance issues, call Lieutenant 
Colonel David Bell at (703) 696-1592. 

Recent Environmental Law Developments 
For Litigation issues, call Lieutenant Colonel 
Mike Lewis at (703) 696-1567 

For Restoration and Natural Resources issues, 
call Mr. Steve Nixon at (703) 696-1565 

For other issues, or for matters affecting the 
ELD generally, call Colonel Calvin M. Lederer 
at (703) 696- 1570 

P 

* 
The Environmental Law Division (ELD), United States Army 

Legal Services Agency, produces The Environmental Law Divi- 
sion Bulletin (Bulletin), designed to inform Army environmental 
law practitioners of current developments in the environmental 
law arena. The Bulletin appears on the Legal Automated Army- 
Wide Systems Bulletin Board Service, Environmental Law Con- 
ference, while hard copies will be distributed on a limited basis. 
The content of the latest issue is reproduced below. 

* 

* 

Editor’s Note 

The Environmental Law Division has received several requests 
from installation environmental coordinators to be put on the dis- 
tribution list for the Bulletin. Rather than sending two copies of 
the Bullerin to each installation, we request that each month, on 
receipt of the Bulletin, you provide a copy to your environmental 
coordinator. A significant amount of information in the Bulletin 
is useful not only to attorneys, but to technical personnel as well. 
Your support will assist us in disseminating important informa- 
tion to the field and enhance communication between environ- 
mental law specialists and environmental coordinators. 

Bulletin Via E-Mail 

The ELD will begin sending the Bulletin via electronic mail 
instead of by United States mail to those recipients with e-mail. 
The Bulletin will continue to be available from the Legal Auto- 
mation Army-Wide Systems Bulletin Board Service, The Army 
Lawyer, and by United States mail for those who do not have 
e-mail. Please e-mail the following information to me at 
fedelsab@otjag.army.mil: 

Name of recipient (rank or Mr./Ms.) 
Name of installation 

Proposed Hazardous Waste Identification Rule 

On 21 December 1995, the Environmental Protection Agency 
@PA) proposed the long-awaited Hazardous Waste Identification 
Rule (HWIR). The HWIR amends Resource Conservation 
Recovery Act (RCRA) regulations to allow for certain low risk 
hazardous wastes to exit the Subtitle C management program. 
Risk-based exit levels are set for constituents found in low-risk 
wastes that are considered hazardous due to having contained, or 
been mixed with or derived from, a listed hazardous waste. The 
EPA will accept comments on the proposed rule, located at 60 
Federal Register 6634,  until 20 February 1996. Comments should 
be submitted to: 

Bart Ives 
Office of the Director 
Army Environmental Programs 
ACSIM (DAIM-ED-Q), Room 2A684 
600 Army Pentagon 
Washington, DC 20310-0600 
E-mail:ives@pentagon-acsim 1 .army.mil. 

Major Anderson-Llo yd. 

Installation address 
E-mail address The Munitions Rules 
$Telephone number 

The EPA’S Proposed Munitions Rule 

! 

We plan to begin e-mailing the Bulletin with the March issue, 
so please respond no later than 5 March 1996. The Bulletin is 
processed in Wordperfect 5.1, and our e-mail software is 
Groupwise. Ms. Fedel. 

Telephone Contacts 

In the event that the ELD attorney you are calling is unavail- 
able (or, as just happened, in the event that the office is shut down 
due to the largest snowfall since 1922!) and you have an urgent 
need to reach us. please feel free to leave a voice mail message at 
one of the following numbers. We promise to get back to you 
promptly! Mr. Nfxon. 

ac”\ 

The EPA published its proposed Munitions Rule on 8 No- 
vember 1995. Copies were distributed to the Services and, within 
the Army, to DA staff and MACOMS, with a request that com- 
ments be provided. The comments were consolidated into a sixty- 
seven page packet, which DUSD(ES) signed out on 5 January 
1996. The Services identified ten major issues, which the DOD 
had previously identified to EPA, along with several other spe- 
cific comments. The major issues, with DOD’s recommenda- 
tions, are: 

(a) Uniform National Standard: Promulgate the 
Rule as a uniform national standard. 
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I /  (b) Definition: Define munitions as a waste upon 
certification for treatmentldisposal at a treat- 
mentldisposal facility. 

I 

(c) Ranges: Do not apply RCRA to munitions 
remaining at closed or transferred ranges. In 
the alternative, defer RCRA regulation pend- 
ing completion of DOD’s Range Rule (see 
following discussion). 

(d) Storage: Do not promulgate proposed Sub- 
part EE. Instead, defer to DDESB explosives 
safety staridards: 

I 

(e) Transportation: Shipments of waste military 
munitions should be subject only to DOD and 
DOT requirements, and not be further regu- 
lated under RCR4. 

(f) Emergency Responses: Object of an explo- 
sive emergency response should be exempt 
from definition of solid waste. In the alterna- 
tive, support EPA’s exemption from specific 
RCRA requirements. 

(g) Permit Modificatibn: Define munitions as 1 

’ waste IAW paragraph b above. In the alterna- 
tive, permit modifications should be self- 
implementing.b 

I 

(h) Organization of the Rule: Rule should be pro- 
mulgated as a separate Subpart of 40 CFX Part 
266, as opposed to piecemeal amendment of 
existing RCRA provisions. 

(i) Analysis of Costs and Benefits: Revise the 
cost estimate to consider actual costs, includ- 
ing range clean-up. Demonstrate through risk 
analysis that proposed RCR4 regulations will 
increase protection over existing DOD and 
Service standards. 

ing them to RCRA’s remedial authorities. This provision, how- 
ever, will “sunset” upon promulgation by DOD of rules address- 
ing military munitions on closed or transferred ranges. Although 
the EPA’s proposal indicates that the DOD’s rules will supersede 
the EPA’s rules whenever promulgated, it is critical that the DOD 
promulgate its d e s  prior to 31 October 1996. which is the EPA’s 
deadline for promulgation of the EPA Military Munitions Rule. 
The Army has the lead within the DOD and has committed sub- 
stantial resources to meet this deadline. While details must still 
be worked out, the Army’s concept is to address munitions and 
constituents on closed, transferring, or transferred ranges, using a 
process that incorporates the best of CERCLA and the best of 
RCRA. The DOD will rely on its statutory authorities, as set 
forth in the Defense Environmental Restoration Program (10 
U.S.C. 0 2701, et seq.) and DOD Explosives Safety Board (10 
U.S.C. 8 172). The process will provide for substantial involve- 
ment of the public and regulators in the remedy selection and 
implementation process. The DOD is promulgating its rule un- 
der the Administrative Procedures Act and expects to publish a 
proposed rule this Spring. Lieutenant Colonel Bell. 

,-- 

Multi-Sector General Stormwater Permit Update 

In the November 1995 edition of the ELD Bulletin, I indi- 
cated that installations in affected states had until 28 December 
1995 to submit a notice of intent to be covered by the multi-sector 
general stormwater permit. The EPArecently extended that dead- 
line. Installations now have until 29 March 1996 to submit a 
notice of intent and until 25 September 1996 to provide a 
Stormwater Pollution Prevention Plan. If you are in an affected 
state, please share this information with your Environmental Co- 
ordinator. Major Saye. 

- 

Regional Environmental Centers ’ ’ 

The &y Environmental Center (Am) has officially opened 
its Regional Environmental Centers (RECs) to assist installations 
and MACOMs with environmental issues. Please give ELD no- 
tice of any issues raised to the Army RECs. The Amy RECs will 
coordinate issues with the DOD RECs. The list of offices is at- 
tached. Ms. Fedel. 

(j) On-Site Definition: Support EPA’s expansion 
of the definition of “on-site” ta include con- 
tiguous property under one persons control, 
thereby alleviating need to comply with trans- 
portation requirements. 

D Comment Packet is available on 

The EPA’s Final Audit Policy 

The EPA published its Final Environmental 
22 December 1995. An information paper analyzing the policy 
and its application to Army installations follows. Captain Anders. 

, ‘  
a Introduttion 

, ,  

The DOD’s Proposed Range Rule An installation that detects, then voluntarily reports and cor- 
rects, environmental infractions can qualify for a penalty reduc- 
tion under the EPA’s new environmental audit policyf‘policy”).’ 
In most respects, the final policy, which became effective 22 Janu- 

ne military munitions on closed 
solid waste, thereby subject- 

I 

, 

60 Fed. Reg. 66,706 (December 22. 1995) (Incentives for Self-Policing: Discovery, Disclosure, Correction and Prevention of Violations). 
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ary 1996, mirrors the interimpolicy.z The most significant change 
from the former policy is the EPA’s expansion of which self-re- 
ported violations are permitted a penalty reduction. Although the 
former policy applied only to violations found through audits, the 
final policy gives a 75% penalty reduction for self-disclosed 
violations found at any time.’ The policy, however, raises some 
concern, such as disallowing an outright audit privilege for self- 
reported information and granting the EPA considerable discre- 
tion in the policy’s application. Consequently, installations should 
treat the “penalty reductions” offered by the EPA with caution. 

The final policy is hailed by many in the enforcement com- 
munity as a compromise between the EPA’s tough enforcement 
goals and industry efforts to protect audit results. Carol Andress, 
policy anaIyst for the Environmental Defense Fund, stated, “[[]he 
final policy provides responsible companies a reliable break in 
penalties without letting scofflaws off the Spokesper- 
sons for the regulated community, however, view the policy with 
skepticism. Paul Wallach. counsel for the corporate Environ- 
mental Enforcement Council, an industry-sponsored group, fears 
that “[tlhe policy doesn’t bind the agency or Justice . . . or other 
government agencies,” referring to the discretibnary nature of the 
penalty reduction provisions! 

No Outright Privilege for  Audit Results 

The policy ends speculation over the EPA’s willingness to 
allow installations a blanket audit privilege for self-reported en- 
vironmental infomation obtained through due diligence. The 
decision not to include such a provision rejects a strong congres- 
sional and industry support of an outright privilege. Currently, 
two such audit bills are pending before the House and Senate 
Judiciary Committees. H.R. 1047, the “Voluntary Environmen- 
tal Self-Evaluation Act,” introduced by Rep. Joel Heffley (R-CO), 
provides that the results of a voluntary, good faith environmental 
audit shall not be admissible in evidence in any federal enforce- 
ment proceeding. The Senate bill, s. 582, the “Voluntary Envi- 
ronmental Audit Protection Act,” introduced by Sen. MarkHatfield 
(R-OR), mirrors much of H.R. 1047, but goes further in two re- 
spects. First, it would treat as privileged both the audit report 
itself and any information “constituting a part of’ an environ- 
mental audit. Second, it would protect the information from 
being admitted into evidence or from being the subject of disclo- 
sure. The EPA policy lists the following as reasons for its oppo- 

! 

sition to an evidentiary privilege for environmental audits: 
“[plrivilege, by definition, invites secrecy,”5 the EPA’s rare use of 
audit reports as evidence; defendants’ likelihood of shielding as 
much information as possible within the privilege; the probable 
increase in litigation; and the fact that the law enforcement com- 
munity opposes the privilege. The ELD will keep installations 
apprised as to the progress of the two bills. 

Penalty Reduction for Self-Reported Violations 

The primary concept of the policy is its provision that, where 
nine specified conditions are met, the “EPA will not seek gravity- 
based penalties for violations found through auditing that are 
promptly disclosed and corrected.” Further, the policy grants a 
75% reduction of the gravity portion of a penalty discovered by a 
means orher than through an audit where all of the remaining 
eight conditions are met.6 In other words, even a violation dis- 
covered in the normal course of business, not during or as a result 
of an audit, if disclosed and corrected pursuant to the provided 
conditions, is still entitled to a 75% reduction of the gravity por- 
tion of the penalty. 

N o  Criminal Prosecutions Based 
on Self- Disclosed Information 

The policy also provides, as did the interim policy, an assur- 
ance that the EPA “will not recommend criminal prosecution for 
a regulated entity that uncovers violations through environmental 
audits or due diligence, promptly discloses and expeditiously cor- 
rects those violations, and meets all other conditions.”’ Note, 
however, that this assurance only applies to “regulated entities.” 
While that term is not specifically defined, the policy does state 
that the “EPA reserves the right to recommend prosecution for 
the criminal conduct of any culpable individual.”* Furthermore, 
the guarantee i s  not unconditional because the policy is limited to 
“good actors.” The EPA reserves the right to pursue criminal 
prosecution “where corporate officials are consciously involved 
in or willfully blind to violations, or conceal or condone noncom- 
plian~e.”~ It is unclear where on the scale of scienter “consciously 
involved in” sits. Presumably, it is  equivalent to “knowing,” but 
time will tell whether the EPA instead uses the “knew or should 
have known standard called for in a negligence analysis. 

60 Fed. Reg. 16.875 (April 3, 1995) (Voluntary Environmental Self-Policing and Self-Disclosure Interim Policy Statement) 

Browner Signs Final Policy: EDFSays PnviledgeStill Rejected, Dec. 12. 1995, available in DENIX. 243 d3. 

‘ Id 

’ 60 Fed. Reg. 66.709 (citing language taken from United States v. Nixon. 418 U.S. 683 (1973)). - Id. 66,701. 

’ Id 

’ Id. 

Id 

FEBRUARY 1996 THE ARMY LAWYER DA PAM 27-50-279 I 
47 



I 
No Routine Requests for Audits 

also “reaffiis” the EPA’s 1986 policy “ 
from routine requests for audits.”’0 Notice, however, that this 
policy only applies to “routine” requests for information. Given 
a basis for suspicion, the EPA reserves the right to request the 
reports at that time. The policy explains that “[i]f the Agency has 
independent evidence of a violation, it may seek information 
needed to establish the extent and nature of the problem and the 
degree of culpability.”” In an attempt to placate perceived con- 
cerns, the EPA explains, “a review of the criminal docket did not 
reveal a single criminal prosecution for violations discovered as a 
result of an audit self-disclosed to the government.”12 Obviously, 
this statement only refers to criminal prosecutions, not civil pen- 
alties imposed for violati ; realize that the EPAis free to assess 
civil penalties based volely upon a self-disclosed audit report. 

Policy Offers Little to A m y  Installations 

The policy represents the EPA’s good faith attempt to grant 
industry a break for self-disclosing their environmental problems. 
Army installations, however, will find little help from the policy, 
for two reasons. 

First, industry, not DOD entities, is the target of the policy. 
The Agency views its policy as an investment. Theoretically, the 
more attractive and cost-effective it makes confessions by regu- 
lated entities, the less time and money it must expend on inspec- 
tions, administrative proceedings, and negotiations, Additionally, 
the increased self-policing should lead to cleaner industrial 
grounds. Thus, the policy’s obvious goal is to provide an eco- 
nomic incentive for industries to develop an audit program. Un- 
der the policy, an audit system could earn a company a 100% 
reduction in the gravity-based portion of a penalty, as opposed to 
a mere 75% reduction without such a program. Further, when the 
company does violate a pennit or statute, it can react in one of 
three ways: ignore the violation, secretly correct it, or report it. 
The EPA is hoping industry will heed the EE’A’s promise of tougher 
enforcement, and will try to cut its losses by disclosing a known 
violation before it is discovered. From an Army perspective, the 
policy does not offer a great deal. Army installations heavily self- 
regulate, and have long since abandoned the practice of sweeping 
environmental problems under a rug. It is common knowledge 
throughout the chain of command that a demonstration of good 
environmental stewardship pays incalculable dividends with re- 
gard to community relations and avoided expense and embarrass- 
ment later on. 

Second, the policy makes self-reporting a gamble. The 75% 
penalty reduction incentive is presumably intended to promote 

lo Id. 66.708. 

Id. 

Id. 

Id. 66.711. 

open disclosure of violations by entities without an audit program 
in place. It is, however, of questionable utility to Army installa- 
tions whose use of the Environmental Compliance and Assess- 
ment System, which mandates internal and ‘external audits every 
two and four years, respectively, is perhaps the most intensive 
audit program in existence. Furthermore, the policy places envi- 
ronmental managers in a precarious position, wagering which v ie  
lations should be seIf+reported and which should simply be 
immediately corrected. Imagine the following scenario. Adirec- 
tor of public works employee discovers an environmental infrac- 
tion and immediately reports to his supervisor who reports to the 
environmental manager. The manager checks with the environ- 
mental law specialist (mS) to determine if the violation must be 
reported pursuant to statute or ordinance, permit requirements, or 
any other agreement. The ELS determines that it need not be 
reported and can simply be corrected. If begun immediately, the 
correctiye action may take six months. Should the environmental 
manager self-report the violation to the EPA? If she elects not to 
report it, and the EPA somehow learns of the violation, the instal- 
lation is at that point no longer eligible to deduct 75% percent of 
the gravity portion of whatever fine may evolve. If, however, she 
elects to report, she forecloses the possibility of correcting the 
problem before the EPA ever learns of it, ruling out a fine alto- 
gether. Unfortunately, there does not appear to be an easy an- 
swer. Each situation must be examined based on the seriousness 
of the violation, the time and expense required to fix the problem, 

/LI 

hood of its discovery by a regulator. 

ear in Many Areas I d r ‘  

Even if the premise of the policy is advantage0 Y 
installations, tread cautiously- before assuming a self-disclosure 
will automatically wipe out the gravity portion of the penalty. AS 
with any new administrative policy guideline or new piece of Leg- 
islation, many provisions are undefined gue, most of which 
will not be answered until the issue be ripe in a contested 
case. Vexing questions include the following: , 

1. Unsatisfactory definition of “gravity-based penalty.” The policy 
defines “gravity-based penalties” as “that portion of a penalty ~ v e r  
and above the economic benefit. That is. the punitive portion of 
the penalty, rather than the portion representing a defendant’s eco- 
nomic from non-c~mpliance.”~~ Department of Defense installa- 
tions derive no economic benefit from noncompliance and there 
is no profit or tax incentive to be made by a DOD entity, as there 
might be in a corporation that can pass op savings or dividends to 
stockholders. The EPA’s stance on this issue i s  not clear. Also, 
the definition does not state whether the penalty reduction ap- 
plies to the gravity portion alone, or to the gravity portion plus 
the multi-day enhancement, which can often amount to many times 
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the gravity portion. Admittedly, the EPA treatment of this issue 
can be a doubleedged sword. If the multi-day component of a 
penalty is considered as part of the gravity-based figure, then un- 
der this policy the installation would be entitled to a larger reduc- 
tion. On the other hand, if the installation i s  seeking to offset a 
portioh of its assessed fine by performing’ a supplemental envi- 
ronmental project (SEP), the EPA’s SEP interim policy mandates 
a minimum cash penalty, which is a percentage of the gravity 
portion of the assessed fine. Under those circumstances, the EPA 
creating the multi-day enhancement as a component of the grav- 
ity portion operates to the installation’s detriment. 

2. What is “voluntary” disclosure? To qualify for the penalty 
reduction, Section D(2) mandates that the violation must have 
been “identified voluntarily, and not through a legally mandated 
monitoring or sampling requirement prescribed by statute, regu- 
lation, permit, judicial or administrative orde~.”’~ How does this 
provision treat tangential discoveries, for example, where a re- 
quired NPDES sampling reveals another violation unrelated to 
the excessive discharge? 

3. When has the violation already been “discovered”? Section 
D(4) conditions penalty reduction on identification of the viola- 
tion “prior to the commencement of a federal, state or local agency 
inspection or investigation, or the issuance by such agency of an 
information request to the regulated entity . . . or imminent dis- 
covery of the violation by a regulated agency.”’5 How specific 
must the “information request” be to deny any subsequent self- 
reported violation a penalty reduction? Who determines whether 
discovery of the violation was “imminent” and when is such a 
determination made? 

p 

4. To what standard are the mandatory “corrections” held? Sec- 
tion D(5) requires that the entity correct the violation within sixty 
days by “tak[ing] appropriate measures as determined by the EPA 
to remedy any environmental or human harm due to the viola- 
tion.”16 When is such a determination made? Will the EPA’s 
determination time toll the sixty days? 

5. When has a violation “previously occurred” or it part of a 
“pattern”? Section D(7) requires that the self-reported violation 
cannot “[have] occurred previously yithin the past three years at 
the same facility, or is not part of a pattern of federal, state or 
local violations by the facility’s parent organization (if any), which 
have occurred within the past five years.”17 The policy then de- 
fines a violation as any violation “identified in a judicial or ad- 
ministrative order. consent agreement or order, complaint, or 
notice of violation, conviction or plea agreement.” This defini- 
tion treats an alleged violation, which was neither admitted or 

I 

I‘ Id. 

” Id. 

l6 Id. 

” Id. 66.712. 

n 

denied in a consent order, as the basis for a “repeat occurrence.” 
Further, the policy would ostensibly treat any violation contained 
in an NOV as the basis for this “repeat occurrence” characteriza- 
tion, without regard to any administrative process. Finally. does 
the final sentence above mean that an Army-wide pattern of a 
particular violation will estop an installation from seeking waiver 
of the gravity portion after having committed the violation and 
self-disclosing? 

As always, compliance is the key. You need never consider 
these issues if you are in a continuous posture of compliance. 
Watch for developments as these and other issues are resolved. 
Captain Anders. 

Army Environmental Center 
Regional ‘Environmental Cente 

LTC Patrick A. Timm 
Chief of Staff 
U.S. Army Environmental Center 
Regional Environmental Offices Coordinator 
E-mail: patimm@aecl .apgea.anny.mil 
(410) 612-1233 (Telephone) 
(410) 671-1233 (Facsimile) 

Rudy Stine 
Region N, DOD REC 
U.S. Army Environmental Center 
Regional Environmental Office 
ATT”: SFIM-ACE-SR (Stine) 
77 Forsyth Street, SW, Suite 362 
Atlanta, GA 30335-6801 
E-mail : 
Rudy-E-S tine @smtpgtwy.sad.usace.army.mil 
(404) 33 1-6798f4934f4935f4949 (Telephone) 
(404) 331-4953 (Facsimile) 

Curt Williams 
Region V, DOD REC 
U.S. Army Environmental Center 
Northern Regional Environmental Office 
A m :  SFJM-ACE-NR, Building E-4460 
Aberdeen Proving Ground, MD 21010-5401 
E-mail: ctwillia@aecl.apgea.army.mila 
(410) 671-1210 (Telephone) 
(410) 671-1675 (Facsimile) 

FEBRUARY 1996 THE ARMY LAWYER 8 DA PAM 27-50-279 

I .  

49 

http://apgea.anny.mil
mailto:smtpgtwy.sad.usace.army.mil


C/O DIRFACILITES ENGINEERING TRA 
(AUGMENTATION) < -  

Chicago, IL 60623-2991 
E-mail: None at this time. 
(312) 542-3050 x4933 (Te > 

(312) 522-7736 (Facsimile I 

Steve Hopkins 
Region VII, DOD REC : I  - 
U.S. Army Environmentai C 
Central Regional Environmental Office 
AT": SFIM-ACE-CR (Hopkins 
601 E. 12th Street Arsenal 
647 Federal Building 1 
Kansas City, MO 64106-2896 '. 

, E-mail; AECSRG@mkrOl .usace.auny.mil 
(816) 426-7404 (Telephone) i 

(816) 426-7414 (F 

Jerry Owens 
Region VIII, DOD REC 
U.S. Army Environmental Center 
C/O Rocky Mountain Arsenal ' 

Western Regional Environmental Office 

Building 111 
Commerce City, CO 80022-2108 ' 

E-mail: ssarada@pmma-emhl . il 
(303) 289-0260/0300 (Telephon 

A m  SFIM-AEC-WR ( 

9-0485 (Fa 

Additionally. installations should be aware'of the following 
DOD regional environmental offices: 

77 eorsyth Street, W, Suite 295 
AtIanta,GA 30335-6801 I " '  ' 

E-mail: tsims @afceebl .brooks.af .mil 

Phillip Lammi 
Director 
Region X, DOD REC 
USAF Western RCO 
630 Sansome Street 
San Francisco, CA 941 11-2278 
(415) 705-1672 (Telephone) 
(415) 705-168Z1711 (Facsimile) 
E-mail: plammi@afceebl .brooks.af.mil 

Ed Lopez 
Director I 

USAF Central RCO n 

525 Griffin Street, Box 
Dallas, TX 15205-5023 
(214) 767-4653 (Telephone) 7 

(214) 767-4661 (Facsimile) p 

1 -  I ,  : RegionVI, 

I .brooks.af.mil 

I 

Camp Pendletoh CA 92055-5231 
' (619) "25-5610 (Telephone) 

BGen Edwin C. Kelley, Jr. 

(703) 640-4030 (Telephone) /- 
(703) 278-4953 (Facsimile) , 

Bob Warren 
Reg. IV 
USMC 
MCB Camp LeJeune 
PSCBox20004 @ 

Camp hJeune, NC 28542-0004 1 I 

(910) 451-5003 (Telephone) 
(910) 451-1143 (Facsimile) 

kommander, Submari 
Naval Submarine Base New 
Box 100 COPE 01E 
Groton, 06349-5106 
(203) 449-3976 (Telephon 
(203) 449-221714699 ( 

Steve Olson 
Region ITI, DOD REC 
Commander 
Naval Base Norfolk 
1530 Gilbert Street, Suite 200 

(804) 444-3009 (Telephone) 
(804) 444-3000 (Facsimile) 

Norfolk, VA 235 1 1-2797 
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f? 

Jerry Wallmeyer 
Region IV 
Commander 
Naval Base Jacksonville 
Box 102 
Naval Air Station 
Jacksonville, FL 32212-0102 
(904) 772-5216 (Telephone) 

' (904) 772-5587 (Facsimile) 

Marcia Lee 
Region V 
Commander 
Naval Training Center 
Staff Civil Engineer, Bldg. 5 
2701 Sheridan Road 
Great Lakes, IL 60088-5000 
(708) 688-3482 (Telephone) 
(708) 688-5491 (Facsimile) 

Capt. James G. Rogers 
Region VI 
Commander 
Naval Reserve Force 
4400 Dauphine Street 
New Orleans, LA 70146-5000 
(504) 948-571 1 (Telephone) 
(504) 948-5076 (Facsimile) 

Debra Ladd 
If- Region VI1 

Commander 
Naval Reserve Readiness Command Region 13 

Great Lakes, IL 60088-5028 
(708) 688-3767 (Telephone) 
(708) 688-3642 (Facsimile) 

I 2701 Sharidan Road -. 

LTJG J. Sasser 
Region VIII 

4 Commander 
Naval Reserve Readiness Cmd Reg. 20 
4 10 Palm Avenue 
San Francisco, CA 94130 
(415) 395-3381 (Telephone) 
(415) 395-3301 (Facsimile) 

CDR John Brandt 
Region M 
Naval Base San Diego 
937 N. Harbor Drive 
San Diego, CA 92132-5100 
(619) 532-2210 (Telephone) 
(619) 532-2288 (Facsimile) 

Joe Ruzicska 
Region IX, DOD REC 
Commander 

Treasure Island 
410 Palm Drive 

(415) 395-3917 (Telephone) 
(415) 395-3990 (Facsimile) 

' Naval Base San Francisco 
k 

I 
! 

I 

SanFrancisco, CA 94130-0411 I 
1 

CDR Mark Claussen 
Hawaii, Midway Islands 
Commander 

; Naval Base Pearl Harbor 
' Box 110 

Pearl Harbor, KI 96860-5000 
(808) 471-3324 (Telephone) 
(808) 471-2328 (Facsimile) 

Jim Schempp, Region X 
Commander 
Naval Base Seattle 
Navsubase Bangor 
1103 Hunley Road 
Silverdale, WA 98315-5000 
(360) 3 15-5400 (Telephone) 
(360) 315-5305 (Facsimile) 
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Claims Report 

P 
United States Amy Claim Service 

Tort Chims Note 

Administrative Filing Requirements for Tort Claims 

Army claims offices will often receive a claim filed by more 
than one claimant on the same Standard Form95. Claim for Dam- 
age, Injury, or Death (SF 95). For example, a husband fdes a 
claim for personal injury, and on the $ame claim form, the wife 
requests compensation for loss of consortium. They claim a total 
dollar amount of $25,000. This is an improperly filed claim be- 
cause no sum certain is stated for each claimant. A properly filed 
claim must state a separate dollar amount for the respective 
claimant’s damages. To remedy this problem, the husband and 
wife may each file their own separate claim or they’may amend 
their improperly filed claim by listing separate’dollar amounts for 
their claims on the same claim form. 

I 

Claims judge advocates must acknowledge and specify the 
defects of improperly filed claims in the acknowledgment letter 
such as no sum certain or claim not signed. The acknowledgment 
letter should also contain the substance of any oral discussions 
with the claimant or the claimant’s attorney concerning the de- 
fective filing of the claim. Claims offices should never acknowl- 
edge a defectively filed claim with the hope that the statute of 
limitations will run and the claim will be barred. Federal courts 
will independently determine whether a claimant has satisfied the 
statutory requirements of filing under the Federal Tort Claims Act. 
A federal court’s interpretation of a “defective” claim may differ 
from the agency’s decision.’ Aclaimant is entitled to an acknowl- 
edgment of the purported claim that specifies all errors in the claim 
and explains the impact of any filing errors. Informing claimants 
of defects in their claims is a continuing requirement. When a 
defect is discovered after acknowledgment, the claimant must be 
informed at once of the nature of the defect.2 

Sometimes a claim is defectively filed and the statute of limi- 
tations will soon expire. In such cases, the claims judge advocate 
should acknowledge the purported claim by the quickest means 
possible and inform the claimant of the impending statute of limi- 
tations. Claims personnel should record the number of attempts 
to contact the claimant and any discussions with the claimant. A 
letter confirming the conversation should be mailed to the claim- 

ant. If time i s  of the essence, claims personnel should instruct the 
claimant to file the corrected claim with the neqrest Army office, 
which may include recruiting stations and Reserve Officer Train- 
ing Corps offices. or by sending the claim by facsimile or other 
expedient means to the claims off~ce.~ 

Many claims offices are not date stamping all copies of the 
SF 95. When a purported claim is received, the date and the des- 
ignation of the receiving command or office must be stamped or 
otherwise noted on all copies. Even if the claim does fiat appear 
to be properly filed, the claim form must be date stamped and 
initialed by the person logging in the claim. The installation mail 
office receiving the mail should also date stamp the envelope. 
This envelope should then be secured in the claimant’s file for 
future reference. In most cases, the date a claim arrives in the 
installation mail office is the date used for determining the tolling 
of the two year statute of limitations for filing a claim. The ac- 
knowledgment letter to the claimant should include a copy of the 
claim, with the office date stamp reflecting the date of receipt by 
the Army.4 

An authorized agent or legal representative of a proper claim- 
ant may file a claim on behalf of a claimant if the agent provides 
a power of attorney or other document that specifically grants 
permission to file a claim. This document must accompany the 
claim when filed. If the document does not accompany the claim 
when filed, the claims office should inform the agent that proper 
documentation of his or her authority to act on behalf of the claim- 
ant is a condition of administrative settlement. The courts may, 
however, infer such authority should the agency ultimately reject 
the claim on this bask5 

/-- 

The legal guardian of a minor or claimant declared incompe- 
tent by a court may file a claim for the claimant. An executor, 
personal representative, or beneficiary may usually file a claim 
on behalf of a deceased claimant. However, the claims judge 
advocate should review the state laws to determine who can file a 
claim for wrongful death and survival actions on behalf of a de- 
ceased claimant. If the claim is meritorious under state law, proof 
of guardianship or probate documents must be obtained before 
payment of the claim.6 

See, e.g.. Kokaras v. United States, 980E2d 20 (1st Cir. 1992). cert. den., 114 S. Ct. 74 (1993) (holding that the courts are not bound by an agency’s finding of defective 
claim). 

DEP’TOFARMY. PAMPHLET 27-162. LEGAL SwcvrcEs: CLAIMS. paras. 5- 7a(3), 5-8 (15 Dec. 1989) [hereinafter DAPm. 27-1621. 

Id para. 5-8. 

ARMY REGULATION 27-20. LEGAL SERVICES: CLAIMS, para. 2-9a ( 1  Aug. 1995) [hereinafter AR 27-20]; DAPAM. 27-162, supra note 1. para. ll-lob. 
f- 

See. e.g.. Conn v. United States, 867 F!2d 916 (6th Cir. 1989) (finding failure of agent to provide proof of authority to act i s  not jurisdictional bar to suit). Acopy of the 
authorizing document should be attached to each copy of the SF 95. See AR 27-20. supra note 4, para. 2-8f(4); DAPAM. 27-162, supra note 1 .  para. 2-9. 

AR 27-20. supm note 4, para. 2-8; DA PAM. 27-162, supra note I ,  para. 2-9. 
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Joint Claimant Payments 

The General Accounting Office (GAO) has recently been re- 
turning payment vouchers to claim offices for failing to identify 
individual amounts payable to joint claimants. For instance, a 
defective payment voucher may list husband and wife as payees 
in the amount of $lO,O00. The GAO will not pay these claims 
because they do not h o w  if each claimant is entitled to a pay- 
ment in excess of $2500. To correct this problem, prepare a sepa- 
rate payment voucher for each payment in excess of $2500. 
Alternatively, list both claimants on the same payment voucher, 
but state separate payment amounts in excess of $2500 over the 
signature of each claimant. Captain McConnon. 

Personnel Claims Note 

Corps of Engineers Personnel Claims 

On 2 March 1988, Colonel Jack Lane, the former commander 
of the United States Army Claims Service (USARCS), issued a 
memorandum outlining the transfer of Corps of Engineer (COE) 
personnel claims to Army field claims offices. That transfer is 
still USARCS policy. 

The COE offices receiving personnel claims must immedi- 
ately date stamp claims to toll the statute of limitations and for- 
ward them to the appropriate Army field claims office. Prior 
coordination with USARCS is not required. The COE ofices 
need not maintain a claims log for these claims. Telephonic coor- 
dination with the Army field claims offices should be done prior 

Less than one month before the move, the shipper filled out a 
DD Form 1701, Inventory of Household Goods. This was a 
premove transportation requirement done for the Personal Prop- 
erty Shipping Office. The DD Form 1701 provided a general 
description of the items the shipper intended to include in his ship- 
ment. In this case, the DD Form 1701 reflected that the shipper 
intended to include a VCR as part of his shipment, The VCR was 
noted in two places on the DD Form 1701, on the front side in the 
“Other Items” section and again on the reverse side. On the re- 
verse side, the shipper noted that he intended to ship a Goldstar 
VCR purchased in 1986. This form was filled out shortly before 
the move. The DD Form 1701, Inventory of Household Goods, 
manifested the shipper’s intent to include a VCR as part of his 
shipment. 

The second piece of evidence was a handwritten statement by 
the shipper indicating that the carrier omitted the VCR from the 
inventory. The shipper noted that he hoped the carrier had put the 
VCR in another carton. At delivery, the shipper noted on the DD 
Form 1840 that the canier failed to deliver the VCR. 

The Comptroller General noted: “When an item is not listed 
on the inventory, the shipper must present at least some substan- 
tive evidence of his tender of the item to the carrier beyond his 
claim and the acknowledgement on it of the penalties for filing a 
false claim.’g A service member can provide a statement reflect- 
ing personal knowledge of the circumstances surrounding the ten- 
der of the item to the carrier or other substantive evidence to 
support a tender.g 

to forwarding such claims, and the COE offices should assist in 
investigating personnel claims when requested by the Army field 
claims offices. 

In this case, the Comptroller General concluded that therecord 
contained sufficient evidence to support tender of the VCR. The 
DD Form 1701, coupled with the service member’s statement, 

b 

As an exception to this general policy, the Trans Atlantic Pro- 
gram Center of the United States Army COE will continue to pro- 
cess personnel claims from civilian COE personnel arising from 
shipments to and from Saudi Arabia. Lieutenant Colonel Kennedy. 

Missing Video Cassette Recorder Not Listed on Inventory: 
’ To Prove Tender, Use AI1 Available Information 

I 

In Allied Freight Forwarding, Inc. 17 the Army was able to es- 
tablish tender of a missing Goldstar Video Cassette Recorder 
(VCR) even though it was not listed on the inventory. 

Allied contended that the Army failed to establish “proof of 
tender,” the first element of aprimafacie case of carrier liability. 
The Army agreed that the VCR was not listed on the inventory, 
but submitted that the claim file contained sufficient substantiat- 
ing evidence to establish that a VCR was tendered. 

provided the Comptroller General with enough evidence to con- 
clude that the VCR was shipped, despite the carrier’s failure to 
list it on the inventory. 

Some files also include a DD Form 1299, Application for 
Shipment and Storage of Personal Property. Occasionally, the 
remarks sections of this form indicate intent tu ship particular 
items. It also can be a helpful tool in establishing tender of a 
missing item. 

In sum, even if an item that should be listed on the inventory 
is not listed, and turns up missing, all may not be lost. The entire 
claim file should be scrupulously studied to see if other evidence 
such as a DD Form 1701 or a DD Form 1299 could be used to 
help establish tender of a missing item. Ms. Schultz. 

r \  

‘ B-260695, Sept. 29, 1995. 

’ See Department of the Army, B-205084, June 8, 1993. 

See Aalrnode Transportation Corp.. B-240350. Dec. 18. 1990. 
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! Regimental News fr the Desk of the Sergeant Major ' * 

or Jeffrey A. <To&d , - 
! 

If we consider only the revision 
~ 

Since its inception, ' 7 1 ~  enlisted training developmeht has 
been imbedded at The Adjdtant General's School while officer 
training has been conducted separately at The Judge Advocate 
General's School. In 1994, however, under the direction of Ma- 
jor General Nardotti, the enlisted training development mission 
movixl to The Judge Advocate General's School, United States 
Army (TJAGSA). Having recently returned from a training sym- 
posium at TJAGSA, it occurred to me that our soldiers in the field 
should be regularly kept abreast of enlisted training news coming 
from our Regimental Headquarters-an at is 6th purpose of 
this article. 

they have assumed a mountain of tasks. However, they are not 
merely focusing on revision, and they have accepted the chd- 
lenge of taking enlisted training into the 21st Century. The way 
We have trained in the past will not suffice in the future. O W  
development team is aware of this and is taking Steps to Prepare 
fa it. I 

From 17 through 21 December 1995, Sergeant Major Fonville 
hosted an Enlisted Training Symposium at TJAGSA; the purpose 
was to focus on the future of 71D training. Of course, most of the 
attendees were noncommissioned officers with extensive train- 
ing backgrounds, but of more historical importance is the fact 
that several attorneys played key ,roles. The attorneys were all 
members of the TJAGSA staff, and each were subject matter ex- 
perts in PmiCUhI areaS Of law. 1 do not Use the tern "historical" 
loosely. TO my howledge, there has never been a similar train- 
ing initiative in which TJAGSA attorneys and noncommissioned 
Officer developers worked closely together-but then again. they 
have always been geoPPhicallY separated. Now they are cdlO- 

Briefly put, our training developem Ne responsible for the 
creation and revision of all 7 1 ~  curriculum. This includes pro- 
grams of instruction, lesson plans, practice exercises, tests, and 
other related materials. Their responsibiIity includes both active 
components, reserve components, and resident and nonresident 
courses. The advanced individual training, the Noncommissioned 
Officer Education System, and the enlisted functional courses at C at the regimenta1 TJAGSA- ' 

TJAGSA all fall within their scope of responsibility. Our devel- 
opment team consists of Sergeants First Class Kathy Fontenot 
and Rob Moore, Master Sergeant Jim Brett, and is led by Ser- 
geant Major John Fonville. 

I foresee an ongoing exchange between those who train our 
attorneys and those who train our enlisted soldiers. This cdllabo- 
ration will result in a focused training mission; in other words, 
we'll be on the same sheet of music. I will keep you informed as 

- 
$ 1  

i we reach other training milestones. 
I [i; 

t 
I 

1 I !  , 

I 

Guard and Reserve Affairs Items 1 ,  

I I 

* L  
Guard and Rejerve Affairs Division, OTJAG 

' !  I ! I  

I 

The Judge Advocate General's each year. All other USAR and Army National Guar 
advocates are encouraged to attend the On-Site training. Addi- 
tionally, active duty judge advocates, judge advocates of other 
services, retired judge advocates, and federal civilian attorneys 
are cordially invited to attend any On-Site training session. Ifyou 

The is an to date Of The Judge have any questions about this year 5 continuing legal education 
program, please contact fhe local action officer listed below or 
call M~~~~ storey, ChieJ unit Liaison ad ~ ~ ~ i ~ i ~ ~  wcec 

Reserve Component (On-Site) Continuing 
Legal Education Schedule Update 

Reserve Component (on-Site) Continuing Lega' 
Education Schedule. A m y  Regulation 27-1, Judge Advocate Le- 

, 
gal services, paragraph 10-10a, requires that a'' United 
Amy 

Guard a d  Reserve Affairs Division, o@e of me Judge 
=ate General, (804) 972-6380, (800) 552-3978 ext. 380. Major (USAR) judge advocates assigned to JudgeAdvo- 

cate General Service Organization units or other troop program 
units must attend the On-Site training within their geographic area 

storey. 
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THE JUDGE ADVOCATE GENERAL'S RESERVE COMPONENT 
(ON-SITE) CONTINUING LEGAL EDUCATION TRAINING, 

ACADEMIC YEAR 199591996 
r" 

DATE 

9-10 Mar 

16-17 Mar 

23-24 Mar 

27-28 Apr Px 

. 

CITY, HOST UNIT 
INING SIT E 

Washington, DC 
10th LSO 
NWC (Arnold Auditorium) 
Fort Lesley J. McNair 
Washington, DC 20319 

San Francisco, CA 
75th LSO 

Chicago, IL 
91st LSO 
Holiday Inn (Holidome) 
3405 Algonquin Rd. 
Rolling Meadows, IL 60008 

Columbus, OH 
9th LSO 
Clarion Hotel 
7007 N. High St. 
Columbus, OH 43085 
(614) 436-0700 

ACTION 0 FFICER 

CPT Robert J. Moore 
loth Lso 
5550 Dower House Road 
Washington, DC 203 15 
(301) 763-3211/2475 

LTC Joe Piasta 

640 Third St., Second Floor 
P.O. Box 5589 
Santa Rosa, CA 95402 

Shapiro, Galvin, et. d.  I 

~ 

(707) 544-5858 

LTC T i  Hyland 
P.O. Box 6176 
Lindenhurst, IL 60046 
(708) 688-3780 

CFT Mark Otto 
9th LSO 
765 Taylor Station Rd. 
Blacklick, OH 43004 

DSN 850-5434 
(614) 692-5434 

26-28 Apr 
/' Note: 2.5 days I 

I 

4-5 May 

18-19 May 

n 

(8 16)836-703 1 (314) 421-1776 

Gulf Shores, AL 
81st RSUALARNG 
Gulf State Park Resort Hotel 
21250 East Beach Blvd. 
Gulf Shores, AL 36542 
(334) 948-4853 

Tampa, FL 
174th LS0/65th ARCOM 
Sheraton Grand Hotel 
4860 W. Kennedy Blvd. 
Tampa, FL 33609 
(8 13)286-4400 

LTC Eugene E. Stoker 
Counsel, MS JW-10 
Boeing Defense Space Group 
Missiles Space Division 
P.O. Box 240002 
Huntsville, AL 35806 

FAX: 3209 
(205) 461-3629 

LTC John J. Copelan, Jr. 
Broward County Attorney 
115 S Andrews Ave. Ste 423 
Fort Lauderdale, FL 33301 
(305) 357-7600 
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Professional Responsibility Notes 

Standards of Conduct Ofice. OTJAG 

Ethical Awareness 

Army Rule 3.3 
(Candor Toward the Tribunal) 

Army Rule 8.4(c) 
(Misconduct involving Dishonesty, Fraud, 

Deceit, or Misrepresentation) 

Most Army lawyers are aware that they must disclose to a 
tribunal “legal authority in the controlling jurisdiction known to 
the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel .”‘ 

However, many Army lawyers may not be aware that, under 
the A m y  Rules of Professional Conduct, when litigating matters 
where the case law is not developed or is in a state of flux, they 
may have an affirmative duty to disclose known adverse case law 
from noncontrolling jurisdictions. 

The situation arises when a lawyer, litigating a matter of first 
impression, discovers legal authority from another jurisdiction 
that strongly supports the opponent’s position, and opposing coun- 
sel has not disclosed the authority to the tribunal. Disclosure to 
the tribunal is required, under the Army rule, even when the case 
is not binding precedent in the forum handling the litigation. The 
comment to Army Rule 3.3, which i s  not contained in the com- 
ment in American Bar Association (ABA) Model Rule 3.3, or, to 
our knowledge, in any state attorney ethics rule, states as follows: 

A lawyer should not knowingly fail to disclose 
to the tribunal legal authority from a 
noncontrolling jurisdiction, known to the 
lawyer to be directly adverse to the position 
of the client and not disclosed by opposing 
counsel, if the legal issue being litigated has 
not been decided by a controlling jurisdiction 
and the judge would reasonably consider it 
important to resolving the issue being 
litigated.* 

The Army Rule does not require that an Army lawyer, per- 
forming the function of an advocate, make a disinterested exposi- 
tion of the law; however, it does require that counsel recognize, 
and bring to the tribunal’s attention, the existence of pertinent 
legal authorities. The underlying concept is that counsel have an 
obligation to assist the tribunal in its search to determine the legal 
premises that are applicable to, or may be appropriate for, a case. 

Those states which have adopted the 1982ABAModel Rules3 
leave attorneys to their own instincts as to when they choose to 
disclose adverse authority in a noncontrolling jurisdiction, at least 
insofar as facing sanctions from their bars. The reason i s  that the 
1982 draft, first adopted by the ABA House of Delegates and 
then by numerous states, omits the Army Rule comments quoted 
above. The result is that, under state bar rules, a lawyer has no 
duty to disclose noncontrolling legal authority to the controlling 
forum. For Army lawyers, the situation can arise not only in courts- 
martial and criminal appeals but also in the other forums in which 
Army lawyers practice such as the federal courts and the various 
boards of contract appeals4 

A lawyer’s first reaction might be not to disclose the adverse 
precedent. Because Army Rule 3,3(a)(3) is violated only when 
opposing counsel has not disclosed the adverse authority, some 
lawyers may take a wait and see approach. Their reasoning i s  to 
wait and see whether the opponent ultimately mentions the au- 
thority in a reply brief or memorandum of law or even in oral 
argument. They feel that it is safe to see if the opponent drops the 
ball before mentioning the adverse precedent. 

P 

However, Army Rule 3.3(a)(3) overlaps Army Rule 8.4(c): 
Therefore, such an approach could result in the court being mis- 
led and, ultimately, violations ofArmy Rules 3.3(a)(3) and 8.4(c). 
Instead of taking a piecemeal approach, it is better to cite the ad- 
verse authority unequivocally, followed by the most favorable, 
credible and persuasive interpretation of the case, to include dis- 
tinguishing and discrediting the logic of the adverse authority, if 
such an argument can be made in good faith. Taking a direct 
approach and massaging the case’s holding into the main argu- 
ment at the outset is a credible and effective way to present a case 
and meet the requirements of the Army Rules. 

DEP’T OF ARMY, REO. 27-26. L E G ~ L  SERVICES: RULES OF PROFESSIONAL Comucr FOR LAWYERS, Rule 3.3(a)(3) (1  May 1992) [hereinafter AR 27-26]. 

Id. Rule 3.3 cmt. 
I 

’ ABA Center for Professional Responsibillty, Arumfafed Rules ofprofessional Conduct. 1992 A.B.A. SEC. PUB. 329-330 (Rule 3.3 and comment). / 

‘ The Army Rule also applies before legislative and administrative tribunals. See AR 27-26, supra note 4, Rule 3.9 (makes Army Rule 3.3(c) applicable to a lawyer 
representing a client before a legislative or administrative tribunal). 

Id. Rule 8.4(c) (it is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit, or misrepresentation). 
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When faced with making a decision on whether to disclose 
noncontrolling legal authority, Army lawyers might find it help- 
ful to ask themselves these three questions: 

First, what is my intent in not disclosing the adverse legal 
authority? Is it to keep useful but adverse knowledge from the 
court? If I were the judge, would I consider the authority impor- 
tant in resolving the issue being litigated? 

r‘ 

Second, what method did I use to “disclose” adverse author- 
ity? If I place an adverse citation in the middle of a half page of 
string citations, without a meaningful explanatory note, have I 
met the requirement to disclose adverse legal authority? 

Third, what is the effect of my not disclosing or disclosing 
only in a manner clearly guaranteed to bring about an incorrect 

evaluation of the authority? For example, what if I bury an ad- 
verse citation in a reply brief filed at a time when the tribunal i s  
preoccupied with a dozen pending motions and working under a 
tight briefing schedule? Or what if I only mention, orally, a clearly 
adverse authority once during an unrecorded, informal meeting 
with a motions judge whom I b o w  will not preside at the mal? 

Army lawyers and private attorneys practicing before mili- 
tary justice tribunals should keep in mind the unique comment to 
Army Rule 3.3(a)(3) that, in the circumstances specified, requires 
advocates to disclose adverse legal authority from noncontrolling 
as well as controlling jurisdictions. Colonel Neveu and Mr. 
Eveland. 

CLE News 

1. Resident Course Quotas 

Attendance at resident continuing legal education (CLE) 
courses at The Judge Advocate General’s School, United States 
Army (TJAGSA), is restricted to students who have a confirmed 
reservation. Reservations for TJAGSA CLE courses are man- 
aged by the A m y  Training Requirements and Resources System 
(ATRRS), the Army-wide automated training system. If you do 
not have a confirmed reservation in ATRRS, you do not have 
a reservation for a TJAGSA CLE course. 

Active duty service members and civilian employees must 
obtain reservations through their directorates of training or through 
equivalent agencies. Reservists must obtain reservations through 
their unit training offices or, if they are non-unit reservists, through 
United States Army Personnel Center (ARPERCEN), ATTN: 
ARPC-UA-P, 9700 Page Avenue, St. Louis, MO 63132-5200. 
Army National Guard personnel must request reservations through 
their unit training offices. 

When requesting a reservation, you should know the follow- 
ing: 

TJAGSA School Code-181 
Course Name-133d Contract Attorneys SF-F10 

Class Number-133d Contract Attorneys’ Course 5F-F10 

To verify a confmed reservation, ask your training office to 
provide a screen print of the ATRRS R1 screen showing by-name 
reservations . 

2. TJAGSA CLE Course Schedule 

March 1996 

4-15 March: 

18-22 March: 

25-29 Mach: 

April 1996 

1-5 April: 

15-18 April: 

15-26 April: 

22-26 April: 

29 April- 3 May: 

29 April- 3 May: 
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1996 

136th Contract Attorneys’ Course 
(*-NO). 

20th Administrative Law for Military 
Installations Course (5F-F24). 

1st Contract Litigation Course 
(5F-F 1 02). 

135th Senior Officers’ Legal Orienta- 
tion Course (5F-Fl). 

1996 Reserve Component Judge Ad- 
vocate Workshop (5F-F56). 

5th Criminal Law Advocacy Course 
(5F-F34). 

24th Operational Law Seminar 
(5F-F47). 

44th Fiscal Law Course (5F-F12). 

7th Law for Legal NCOs’ Course 
(5 12-7 1 D/20/30). 
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May 1996 1 

13-17 May: 

13-31 May: 

20-24 May: 

45th Fiscal Law Course (SF-F12). 

39th Military Judge Course (5F-F33). 

49th Federal Labor Relations Course 

> 

(5F-F22). 

June 1996 

3-7 June: 2d Intelligence Law Workshop 
(5F-F41). 

3-7 June: 136th Senior officers' Legal Orienta- 
tion C o m e  (5F-Fl). 

3 June - 12 July: 3d IA Warrant Officer Basic Course 
(7A-550AO). 

10- 14 June: 26th Staff Judge Advocate Course 
(!W-F52). 

17-28 June: JATT Team 'Itaining (5F-F57). 

17-28 June: JAOAC (Phase II) (5F-F55). 

July 1996 

1-3 July: Professional Recruiting Training 
Seminar 

1-3 July: 27th Methods of Instruction Course 
(5F-MO) . 

8-12 July: 7th Legal Administrators' Course 
(7A-550Al). 

8 July - 140th Basic Course (5-27-C20). 
13 September: 

22-26 July: Fiscal Law Off-Site (Maxwell AFB) 
(5F- 12A). 

24-26 July: Career Services Directors Conference. 

29 July - 9 August: 137th Contract Attorneys' Course 
(*-NO). 

29 July - 
* 8 May 1997: 

45th Graduate Course (5-27-C22). 

30 July - 2 August: 2d Military Justice Managers' Course 
(5F-MI). 

August 1996 

12-16 August: 14th Federal Litigation Course 
(5F-F29). 

12- 16 August: 7th Senior Legal NCO Management 
Course (5 12-7 1D140/50). 

19-23 August: 

19-23 August: 

26-30 August: ' 

137th Senior Officers' Legal Orienta- 
tion Course (5F-Fl). 

63d Law of War Workshop (5F-F42). 

25th Operational Law Seminar 

1 1  I 

h 

I (5F-P47). ' 

September 1996 

4-6 September: ' 

9-1 1 September: ~ 2d kocurement Fraud Course 

USAREUR Legal Assistance CLE 
(5F-F23E). I 

(5F-F 10 1). 
i f '  

9-13 September: USAREUR Administrative 1 ,  Law CLE 
(5F-F24E). 

16-27 September: 6th Criminal Law Advocacy Course 
(5F-F34). 

3. Civilian Sponsored CLE Courses 

1996 

March 1996 

6-8, MTA: Deposition Skills Programs: 
Southeast Deposition, Chapel Hill, NC 

Discovering the Secrets of Effective 
Depositions, Las Vega, NV 

Basic 'Rial Skills Programs, 
Chicago, lL 

Advocacy Teach Training Programs, 
Cambridge, MA 

25-27, GI: . Environmental Laws and Regulations 

fi 
15, NITA 

' i  

15-24, "A: 

1 

22-24, NITA: 

Compliance Course, 
Jackson Hole, WY 

July 1996 ' 

21-26, M A :  3 1st Annual SeminarJWorkshop, 
New Orleans, LA ! 

For further information on civilian courses, please con- 
tact the institution offering the course. The addresses are listed 
below: 

m: American Academy of 
Judicial Education 

1613 15th Street, Suite C 
Tuscaloosa, AL 35404 

F (205) 391-9055 

AB A. American Bar Association 
750 North Lake Shore Drive 
Chicago, IL 6061 1 I 

(312) 988-6200 
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a I A B A :  American Law Institute- 
American Bar Association 

Committee on Continuing 
Professional Education 

4025 Chestnut Street 
Philadelphia, PA 19104-3099 

American Society of 
Law and Medicine 

Boston University School of Law 
765 Commonwealth Avenue 
Boston, MA 02215 

(800) CLE-NEWS (215) 243-1600 

(617) 262-4990 

Continuing Education of the Bar 
University of California Extension 
2300 Shattuck Avenue 
Berkeley, CA 94704 
(5 10) 642-3973 

IICLE: Illinois Institute for CLE 
2395 W. Jefferson Street 
Springfield, lL 62702 

LRP Publications 
1555 King Street, Suite 200 
Alexandria, VA 223 14 

(21 7) 787-2080 

(703) 684-0510 (800) 727-1227. 

LRP: 

ASLM: 

LSU: Louisiana State University 
Center of Continuing 

Professional Development 
Paul M. Herbert Law Center 

Baton Rouge, LA 70803-1000 

Institute of Continuing 
Legal Education 

1020 Greene Street 
Ann Arbor, MI 48109-1444 

(504) 388-5837 

(313) 764-0533 (800) 922-6516. 

CCEB : 

MICLE: 

CLA: Computer Law Association, Inc. 
3028 Javier Road, Suite 500E 
Fairfax, VA 2203 1 
(703) 560-7747 

MLI: Medi-Legal Institute 
15301 Ventura Boulevard, Suite 300 
Sherman Oaks, CA 91403 

I (800) 443-0100 

National College of District Attorneys 
I 
1 University of Houston Law Center 

4800 Calhoun Street 
Houston, TX 77204-6380 
(7 13) 747-NCDA 

CLESN: CLE Satellite Network 
920 Spring Street 
Springfield, IL 62704 
(217) 525-0744 (800) 521 -8662. 

Educational Services Institute 
5201 Leesburg Pike, Suite 600 
Falls Church, VA 2204 1-3203 

Federal Bar Association 
1815 H Street, NW., Suite 408 
Washington, D.C. 20006-3697 

(703) 379-2900 

(202) 638-0252 

NCDA: 

NITA: 

f l  ESI: 

FBA: 

National Institute for Trial Advocacy 
1507 Energy Park Drive 
St. Paul, MN 55108 

(61 2) 644-0323 in (MN and AK). 
i (800) 225-6482 

NJC: FB: Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 222-5286 

National Judicial College 
Judicial College Building 
University of Nevada 
Reno, NV 89557 
(702) 784-6747 

New Mexico Trial 
Lawyers' Association 

P.O. Box 301 
Albuquerque, NM 87103 

I (505) 243-6003 

Pennsylvania Bar Institute 
104 South Street 
PO. Box 1027 
Harrisburg, PA 17108-1027 
(800) 932-4637 (717) 233-5774 

GICLE: The Institute of Continuing 
Legal Education 

P.O. Box 1885 
Athens, GA 30603 
(706) 369-5664 

NMTLA: 

PBI: 
GII: Government Institutes, Inc. 

966 Hungerford Drive, Suite 24 
Rockville, MD 20850 
(301) 251-9250 

GWU: 
1 
'r". 

Government Contracts Program 
The George Washington University 

National Law Center 
2020 K Street, N.W., Room 2107 
Washington, D.C. 20052 
(202) 994-5272 

I 

PLI: ~ Practising Law Institute 
8 10 Seventh Avenue 
New York, NY 10019 
(212) 765-5700 
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TBA: Tennessee Bar Association 
3622 West End Avenue 

' Nashville, TN 37205 
(615) 383-7421 

' I  TLS: Tulane Law School 
' 8  Tulane University CLE 

8200 Hampson Avenue, Suite 300 
, New Orleans, LA 70118 

(504) 865-5900 

UMLC: ; University of Miami Law Center 
i P.O. Box 248087 

Coral Gables, FL 33124 
4 (305)284-4762 . 

1 

4. Mandatory Continuing Legal Education Jurisdictions 
and Reporting Dates ' 

Thirty-eight states currently mandate continuing legal educa- 
tion (MCLE). Attorneys licensed in these MCLE states must at- 
tend approved continuing legal education (CLE) programs for a 

Local Official 
I , ,  

specified number of hours each year or over a period of years. 
TJAGSA resident CLE courses have been approved by most 
MCLE jurisdictions. Bar members must periodically report ei- 
ther their compliance or reason for exemption from compliance 
with CLE requirements. Due to the varied MCLE programs, JAGC 
Personnel Policies, JAG Pub. 1-1, paragraph 10-2 (1995-96),pro- 
vides that staying abreast of state bar requirements is the respon- 
sibility of the individual judge advocate. State bar membership 
requirements and the availability o f  exemptions or waivers of 
MCLE for military personnel vary from jurisdiction to jurisdic- 
tion and are subject to change. ' 

,- 

The jurisdictions listed below have adopted some form of 
MCLE, and the list includes a brief summary of the requirement, 
the address of the local official, and the reporting date. Many 
jurisdictions have additional special requirements (particularly 
with respect to new attorneys) or unique bases for exceptions. 
Attorneys must maintain regular contact with their licensing ju- 
risdiction to ensure full compliance with all requirements. The 
"*" indicates that TJAGSA resident CLE courses have been ap- 
proved by the state for MCLE credit. 

CLE Requirements 

Alabama* Administrative Assistant for Programs -Twelve hours per year. 
-Military attorneys are exempt but must 
declare exemption. 

-Reporting date: 31 December. 

State Bar 
Dexter Ave. 

1 
, I ' *  - Montgomery, AL 36104 

334-261-6310 

' j .l 
-Fifteen hours per year; three hours must be in 
legal ethics. 
-Reporting date: 15 September. 

Arizona* I 

I state BN of= 
11 1 W, Monroe 
Ste. 1800 
Phoenix, AZ 85003-1742 
602-271-4930 

Arkansas* 

California* 

Director of Professional Programs 
, Supreme Court of AR 

3 Justice Building 
625 Marshall 
Little Rock, AR 72201 ' 
'501-374-1853 

I /  

$ % ,  . I  

Director, Office of Certification 

100 Van Ness Ave. 
' State Bar of CA 

I 

3 

' CA 94102 
4 15-24 1-2 133 \ - I  1 I 

1 

-TwelvC hours pei ye&: 
-Reporting date: 30 June. 

-Thirty-six hours over three year period. Eight 
hours must be in legal ethics or law practice 
management; at least four of which must be in 
legal ethics. 
-Full-time U.S. Government employees are 
exempt from compliance. 
-Reporting 1 ,  date: 1 February. 
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CLE Requirements 

-Forty-five hours over three year period; seven 
hours must be in legal ethics. 
-Reporting date: Anytime within three-year 

st!& Local Official 

Colorado* Executive Dir.CO Supreme Court 
Board of CLE & Judicial Ed. 
600 17th St., 

Denver, CO 80202 Ste., #520-S period. 

f- 

303-893-8094 

Delaware* Executive Director 
Commission on CLE 

Ste. 300-B 
Wilmington, DE 19801 

200 w. 9th St., 

302-658-5856 

-Thirty hours over a two year period; three 
hours must be in legal ethics, and a minimum 
of two hours., and a maximum of six hours, in 
professionalism. 
-Reporting date: 3 1 July. 

Florida* Director, Legal Specialization & Education 
The FL Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 

904-561-5842 exemption during reporting period. 

-Thirty hours over a three year period; two 
' 

hours must be in legal ethics. 
-Active duty military attorneys, and out-of- 
state attorneys are exempt but must declare 

-Reporting date: Every three years during 
month designated by the Bar. 

-lbelve hours per year, including one hour in 
legal ethics, one hour professionalism and 
three hours trial practice. 
-Out-of-state attorneys exempt. 
+Reporting date: 3 1 January. 

Georgia* GA Commission on Continuing 

800 The Hurt Bldg. 
50 Hurt Plaza 
Atlanta, GA 30303 

Lawyer Competency 

1 404-527-8715 

Membership Adrnini strator 
ID State Bar 
PO. Box 895 
Boise, ID 83701-0895 

-Thirty hours over a three year period; two 
hours must be in legal ethics. 
-Reporting date: Every third year determined 
by year of admission. 

Idaho* 

208-334-4500 

Indiana* Executive Director, IN Commission for CLE 
Merchants Plaza, South Tower 
115 W. Washington St. 
Indianapolis, IN 46204-3417 

-Thirty-six hours over a three year period. 
(minimumbf six hours per year). 
-Reporting date: 3 1 December. 

3 17-232-1943 

Iowa* Executive Director, Commission on CLE 
State Capitol 
Des Moines, IA 50319 

-Fifteen hours per year; two hours in legal 
ethics every two years. 
-Reporting date: 1 March. 

I 

515-246-8076 

Kansas * 

Kentucky* 

P 

Executive Director, CLE Commission 
400 S. Kansas Ave., Suite 202 
Topeka, KS 66603 
913-357-6510 

Director for CLE 

514 W. Main St. 
Frankfort, KY 40601-1883 

KY Bar Association [ I , .  

502-564-3795 

I 

I 

-'helve hours per year; two hours must be in 
legal ethics. 

1 
i 

-Attorneys not practicing in Kansas are exempt. 
-Reporting date: Thirty days after CLE course. 

-Twelve and one-half hours per year; two hours 
must be in legal ethics. 

, 
-Reporting date: June 30. I 
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CLE Reauirements 

I -Fifteen hours per year; one hour must be in ' 

legal ethics. rcI 

-Attorneys who reside out-of-state and do not 
practice in state are exempt. 
-Reporling date: 3 1 January. ' 

Local Official 

Louisiana* , MCLE Administrator 
b 

I - LA State Bar Association 
' 601 St. Charles Ave. 

New Orleans, LA 70130 
504-566-1600 

, '  . _  
[ ' ,  

-Forty-five hours over a three-year period. 
-Reporting date: 30 August. 

Director, MN State 
, I  ! 

Minnesota* 
, BoardofCLE 

, 25 Constitution Ave., Ste. 110 
St. Paul, MN 55155 

-Twelve hours per year; one hour must 
be in legal ethics, professional responsibility, 

( or malpractice prevention. 
-Military attorneys are exempt, but must 

,-Reporting date: 31 July. 

-Fifteen hours per year; three hours must be in 
legal ethics every three years. 
-Attorneys practicing out-of-state are exempt 
but must claim exemption. 
-Reporting date: Report period is 1 July - 
30 June. Report must be filed by 31 July. 

-Fifteen hours per year. 
-Reporting date: 1 March. 

Mississippi* CLE Administrator 

MS Commission on 
P.O. Box 369 
Jackson, MS 39205- 601 -354-6058 declare exemption. 

Missouri* ' Director of Programs 
a P.O.Box 119 

Jefferson City, MO 65 102 
3 14-635-4128 

I 

MCLE Administrator 
MT Board of CLE 
P.O. Box 577 
Helena, MT 59624 

Montana* F 

I 

-Twelve hours per year; two hours must be in 
legal ethics and professional conduct. 
-Reporting date: 1 March. 

Nevada* 

295 Holcomb Ave., Ste. 2 
Reno, NV 89502 

New Hampshire* -Twelve hours per year; two hours must be in 
ethics, professionalism, substance abuse, or the 
prevention of malpractice or attorney-client 

: Report period is 1 July - 
30 June. Report must be filed by 3 1 July. 

-Fifteen hours per year; one hour must be in 
legal ethics. 

MCLE Board 
112 Pleasant St. 
Concord, NH 03301 1 

(603) 224-6942 
~ 

MCLE Administrator 
P.O. Box 25883 
Albuquerque, NM 87125 

New Mexico* 

j -Reporting date: 31 March. 
505-842-61 32 

Associate Director, 
Board of CLE 
208 Fayetteville Street Mall 

> P.O. Box 26148 Raleigh, NC 2761 1 tion. 

919-733-0123 

-Twelve hours per year; two hours be in leg 
ethics. 
-Active duty military attorneys and out-of-state 
attorneys are exempt, but must declare exemp 

-Reporting date: 28 February . 

North Carolina* 
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-Forty-five hours over three year period; t h p  
hours must be fn legal ethics. 

' ,-Reporting date: Reporting period is 1 July - 
'30 June. Report must be filed by 31 July. 

North Dakota* ND CLE Commission 
P.O. Box 2136 
Elismarck. ND 58502 
70 1-255-1 404 

* .  ' P 
( 

Ohio* Secretary of the Supreme Court 
1 Commission on CLE 

.30 E. Broad St. 
Second Floor 
Columbus, OH 43266-0419 
614-644-5470 

Oklahoma* I MCLE Administrator 
OK State Bar 
P.O. Box 53036 
Oklahoma City, OK 73152 
405-524-2365 

-Tbenty-four hours over two year period; two 
hours must be in legal ethics and substance 
abuse. 
-Active duty military attorneys are exempt. 
-Reporting date: every two years by 

' 

i : r  

er year; one hour must be in 

-Active duty military attorneys are exempt, but 
must declare exemption. 
-Reporting date: 15 February. 

Oregon* orty-five hours over three year period; six 
OR State Bar 
5200 S.W. Meadows Rd. 
P.O. Box 1689 
Lake Oswego, OR 97035-0889 
503-620-0222, ext. 368 

hou& must be in legal ethics. 
: Every three years from 
members must report after 

Pennsylvania Administrator, PA CLE Board 
(Pennsylvania does not 5035 Ritter Rd., Ste. 500 

r'. grant credit for TJAGSA Mechanicsburg, PA 17055 
courses) 7 17-795-21 39 

'per year; one hour must be in 

ilitary attorneys outside the 
exempt, but must declare their 

tive status is available to 
out-of-state attornevs. 

: Tdirty days after the 

-Ten hours each year; two hours must be in 
legal ethics. 
-Reporting date: 30 June. 

Rhode Island* Executive Director 

1' 250 Benefit $t. 
* MCLE Commission 

Providence, kI 02903 
401-277-4942 

South Carolina* Executive Director -Fourteen hours per year; two hours must be in 
legal ethicslprofessional responsibility. 
-Active duty 'dilitary attorneys are exempt, but 
must declare exemption. 

Commission on CLE and Specialization 
P.O. Box 2138 
Columbia, SC 29202 
803-799-5578 -Reporting date: 15 January. 

Tennessee* Executive Director 
TN Commission on CLE and Specialization 
511 Union St. #I430 
Nashville, TN 37219 exempt 
6 15-74 1-3096 

-Fifteen hours per year; three hours must be in 
legal ethicdprofessionalism. 
-Nonresidents, not practicing in the state, are 

-Reporting date: 1 March. 

' r". Texas* Director of MCLE 
State Bar of Tx 
P.O. Box 13007 
Austin, TX 7871 1 
5 12-463- 147 1 

-Fifteen hours per year; one hour must be in 
legal ethics. 
-Reporting date: Last day of birth month each 
year. 
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, .  oca1 Officul , 

Utah* 

I 

, I ,  Salt Lake City, UT 841 11-3834 
801-531-9095 

b 

Vermont* Director, MCLE Board 
109 State St. 
Montpelier, VT 05609-0702 

Virginia* 

8th & Main Bldg. 

206-727182 19 

CLE Reauirements - -  t -  

nty-four hours, plus three hours in lega 
per two year period. 
rting date: 3 1 December (end of assigned 

two-year compliance period). 

1 

over two year period. 
-Reporting date: 15 July. 

i 

per year; two hours must be in 

over a three-year pen 

West andatory CLE Coordinator 

! 
awha Blvd., East, 

ours over two year peripd; 
st be in legal ethics and(pr t A  - 
ent. I . I , , 

-Reporting date: Reporting period en 
30 June every 2 years. Report must be filed 
by 31 July. 

- I ,  

Wisconsin* 1 ,  oard of Bar Examiners 
Luther King, Jr. Blvd., Room 405 

-Thirty hours over two year period; three 
hours must be in legal ethics. 
-Active members not practicing in Wisconsin 

-Beporting date: Reporting period end 
33 December every two years. Report must be 
filed by 1 February. 

-Fifteen hours per year. 

Madison, WI 53703-3355 
are exempt. I f  [ '  608-266-9 

:t I I 

CLE Assistant 
I WYStateBar i 

0. Box 109 I 

Cheyenne, WY 82003-01 
307-632-9061 
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Current Material of Interest 

Legal Assistance 1. TJAGSA Materials Available Through Defense 
Technical Information Center 

I AD BO92128 USAREUR Legal Assistance Handbook, 
Each year, TJAOSA publishes deskbooks and materials to JAGS-ADA-85-5 (315 pgs). 

P 
support resident instruction. Much of this material is useful to 
judge advocates and government civilian attorneys who are un- 

many requests each year for these materials. Because the disui- 
bution of these materials is not in the School’s mission, TJAGSA 
does not have the resources to provide these publications. 

AD A263082 Real Property Guide-Legal Assistance, 
able to attend courses in their practice areas. The School receives JA-261(93) (293 pg~).  

AD A281240 

AD B164534 

Office Directory, JA-267(94) (95 pgs). 

Notarial Guide, JA-268(92) (136 pgs). 
To provide another avenue of availability, some of this mate- 

rial is available through the Defense Technical Information Cen- 
ter (DTIC). An office may obtain this material in two ways. The 
first is through a user library on the installation. Most technical 
and school libraries are DTIC “users.” If they are “school” li- 
braries, they may be free users. The second way is for the office 
or organization to become a government user. Government agency 
users pay five dollars per hard copy for reports of 1-100 pages 
and seven cents for each additional page over 100, or ninety-five 
cents per fiche copy. Overseas users may obtain one copy of a 
report at no charge. The necessary information and forms to be- 
come registered as a user may be requested from: Defense Tech- 
nical Information Center, 8725 John J. Kingman Road, Suite 0944, 
Fort Belvoir, VA 22060-6218, telephone: commercial (703) 767- 
9087, DSN 427-9087. 

Once registered, an office or other organization may open a 
deposit account with the National Technical Information Service 
to facilitate ordering materials. Information concerning this pro- 
cedure will be provided when a request for user status is submit- 
ted. 

P’ 

Users are provided biweekly and cumulative indices. These 
indices are classified as a single confidential document and mailed 
only to those DTIC users whose organizations have a facility clear- 
ance. This will not affect the ability of organizations to become 
DTIC users, nor will it affect the ordering of TJAGSA pubiica- 
tions through DTIC. All TJAGSA publications are unclassified 
and the relevant ordering information, such as DTIC numbers and 
titles, will be published in The Army Lawyer. The following 
TJAGSA publications are available through DTIC. The nine- 
character identifier beginning with the letters AD are numbers 
assigned by DTIC and must be used when ordering publications. 
These publications are for government use only. 

Contract Law 

AD A282033 Preventive Law, JA-276(94) (221 pgs). 

AD A266077 Soldiers’ and Sailors’ Civil Relief Act Guide, 
JA-260(93) (206 pgs). 

AD A297426 Wills Guide, JA-262(95) (517 pgs). 

AD A268007 Family Law Guide, JA 263(93) (589 pgs). 

AD A280725 Office Administration Guide, JA 271(94) 
(248 pgs). 

AD A283734 

AD A2894 11 

Consumer Law Guide, JA 265(94) (61 3 pgs). 

Tax Infomation Series, JA 269(95) (134 pgs). 

AD A276984 

ADA275507 

Deployment Guide, JA-272(94) (452 pgs). 

Air Force All States Income Tax Guide, 
April 1995. 

Administrative and Civil Law 

AD A285724 FederalTortClaims Act, JA241(94) (156pgs). 

AD A301061 Environmental Law Deskbook. JA-234(95) 

AD A298443 Defensive Federal Litigation, JA-200(95) 
(846 pgs). 

AD A255346 Reports of Survey and Line of Duty Determi- 
nations, JA 231-92 (89 pgs). 

ADA298059 Government Information Practices, 
lA-235(95) (326 pgs). 

AD A259047 AD A301096 Government Contract Law Deskbook, vol. 1 ,  AFZ 15-6 Investigations, JA-281(92) (45 pgs). 

JA-501-1-95 (631 pgs). Labor Law 

AD A301095 Government Contract Law Deskbook- vOL 2l AD A286233 The Law of Federal Employment. JA-210(94) 
(358 pgs). JA-501-2-95 (503 pgs). 

AD A265777 Fiscal Law Course Deskbook, JA-506(93) +AD A291106 The Law of Federal Labor-Management 
(471 pgs). Relations, JA-21 l(94) (430 pgs). 
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Developments, Doctrine, and Litetatun 

AD A254610 Military Citation,FifthEdition, JAGS-DD-92 

(2) Units must have publications accounts to use 
any part of the publications distribution sys- 
tem. The following extract from Depa 
of the A m y  Regulation 25-30, The A m y  Inte- 
grated Publishing and Printing Program, 

'paragraph 12-7c (28 February 1989), i s  pro- 

I 

\ vided to assist Active, Reserve, and National . 1 

s Deskbook,' JA337(94) Guard units. 

b. The units below authorized publicatio 
AD A274541 5 Unauthorized Absences, JA 301(95) (44 pgs). 

*AD A274473- 1 Nonjudicial funishhent, JA-330(93) (40 pgs). 

*AD A274628 J 'Senior OfficerdLegal Orientation, JA 320(95) 

the' USAPDc- 

(a )  Units organized undera PAC. APAC 
that supports battalion-size units will 

(297 P i request a consolidated publications 

Trial Counsel &-Defense Counsel Handbook, cept when subordinate units in the 
battalion are geographically remote. I '  

To establish an account, the PAC will 
ADA274413 I United States forward a DA Form 12-R (Request 

for Establishment of a Publications , 

Account) and supporting DA 12;se- 

DOIM, as appropriate, to .the Balti- 
more USAPDC, 2800 Eastern Bou- : 
levard, Baltimore, MD 21220-2896. 7 

The PAC will manage all accounts' 

, I  i. 
c account for the entire battalion ex- I 

1 

AD A274407 

International and'operational Law nes forms through their DCSlM or , 

- 
Reserve Affairs established for the battalion it sup- ,- 

The following United S 
(6) Units not organized under a PAC. 

Units that are detachment size and 
AD A145966 Criminal Investigations, Violation of the 

U.S.C. in Economic Crime Investigatio 

I 

*Indicates new pub1 

) The United States Army Publications Distri- 
bution Center (USIQPDC) at Baltimore, Mary- 

ks and distributes Department of the 
licationdand blank forms that have - ' I 

the USAPDC at the Army-wide use. Cont 
following address: . 

Comman 
U.S. Army Publichtions 
Distribution Center 

above may have a publications ac- 
count. To establish an account, these 
units will~submit a DA Form 12-R 
and supporting DA 12-series forms 
through their DCSM or DOIM, as 
appropriate, to the Baltimore 
USAPDC, 2800 Eastern Boulevard, 

' 

' 

timore, MD 21220-2896. 
I ,  

Staff sections'of FOAs, MAC0 
stallations, and carribat divisions. 
These staff sections may establish a 3 

single account for each major staff 
element. To establish an account, 
these units will follow the procedure 

/ 

porting DA i2-series forms through their State 
adjutants general to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
2 1220-2896. 

I 
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(3)  W A R  units that are company size and above 
and staff sections from division level and 
above. To establish an account, these units 
will submit a DA Form 12-R and supporting 
DA 12-series forms through their supporting 
installation and CONUSA to the Baltimore 
USAPDC, b800 Eastern Boulevard, Balti- 
more, MD 21220-2896. 

r"' 

(4)  ROTC elements. To establish an account, 
ROTC regions will submit a DA Form 12-R 
and supporting DA 12-series forms through 
their supporting installation and TRADOC 
DCSIM to the Baltimore USAPDC, 2800 
Eastern Boulevard, Baltimore, MD 21220- 
2896. Senior and junior ROTC units will 
submit a DA Form 12-R and supporting DA 
1Zseries forms through their supporting in- 
stallation, regional headquarters, and 
TRADOC DCSIM to the Baltimore USAPDC, 
2800 Eastern Boulevard, Baltimore, MD 
21220-2896. 

Units not described above also may be authorized accounts. To 
establish accounts, these units must send their requests through 
their DCSIM or DOIM, as appropriate, to Commander, USAPPC, 
ATTN: ASQZ-NV, Alexandria, VA 22331-0302. 

c. Specific instructions for establishing initial distribution 

If your unit does not have a copy of RA Pam 25-33, you 
may request one by calling the Baltimore USAPDC at (410) 
671-4335. 

requirements appear in DA Pam 25-33. P 

(1) Units that have established initial distribution 
requirements will receive copies of new, re- 
vised, and changed publications as soon as 
they are printed. 

( 2 )  Units that require publications that are not on 
their initial distribution list can requisition 
publications using DA Form 4569. All DA 
Form 4569 requests will be sent to the Balti- 
more USAPDC, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. You may reach 
this offke at (410) 671-4335. 

(3) Civilians can obtain DA Pams through the Na- 
tional Technical Information Service (NTIS), 
5285 Port Royal Road, Springfield, Virginia 
221 61. You may reach this office at (703) 487- 
4684. 

(4) Air Force, Navy, and Marine Corps judge ad- 
vocates can request up to ten copies of DA 
Pams by writing to USAPDC, ATTN: DAIM- 
APC-BD, 2800 Eastern Boulevard, Baltimore, 
Maryland 21220-2896. You may reach this 
office by telephone at (410) 671-4335 

P 

3. The Legal Automation Amy-Wide Systems Bulletin 
Board Service 

a. The Legal Automation Army-Wide Systems (LAAWS) 
operates an electronic bulletin board service (BBS) primarily dedi- 
cated to serving the Army legal community by providing the Army 
and other Department of Defense (DOD) agencies access to the 
LAAWS BBS. Whether you have Army access or DOD-wide 
access, all users may download The Judge Advocate General's 
School, United States Army (TJAGSA), publication that are avail- 
able on the LAAWS BBS. 

b. Access to the LAAWS BBS: 

(1) Army access to the LAAWS BBS is currently re- 
stricted to the following individuals (who can sign on by dialing 
commercial (703) 806-5772, or DSN 656-5772): 

(a) Active duty Army judge advocates; 

(b) Civilian attorneys employed by the Department 
of the Army; 

(c) Army Reserve and Army National Guard (NG) 
judge advocates on active duty, or employed by the federal gov- 
ernment; I 

(d) Army Reserve and Army NG judge advocates not 
on active duty (access to OPEN and RESERVE C O W  only); 

(e) Active, Reserve, or NG Army legal administra- 
tors; Active, Reserve, or NG enlisted personnel (MOS 71D); 

(f) Civilian legal support staff employed by theArmy 
Judge Advocate General's Corps; 

(g) Attorneys (military and civilian) employed by cer- 
tain supported DOD agencies (e.g. DLA, CHAMPUS, DISA, 
Headquarters Services Washington); 

(h) Individuals with approved, written exceptions to 
the access policy. Request for exceptions to the access policy 
should be submitted to: 

LAAWS Project Office 
AlTN: LAAWS BBS SYSOPS 
9016 Black Rd., Ste 102 
Fort Belvoir, VA 22060-6208 

(2) DOD-wide access to the LAAWS BBS currently is 
restricted to all DOD personnel dealing with military legal issued 
(who can sign on by dialing commercial (703) 806-5791, or DSN 
656-5791. 

c. The telecommunications configuration is 9600/2400/1200 
baud; parity-none; 8 bits; 1 stop bit; full duplex; Xon/Xoff sup- 
ported; VT 100/102 or ANSI terminal emulation. 

d. After signing on, the system greets the user with an open- 
ing menu. Members need only answer the prompts to call up and 
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I 
download desired publications he system.will ask new users to. 
answer several questions and them they can u5e the L U W S  
BBS after they receive membership confirmation, which takes 

to forty-eight hours. J 

catiqqs and materials available through the LAAWS BBS. 
I' ' 

the LAAWS 

Instructions for downloading files from the LAAWS BBS d e  
currently being revised. If you have a question or a problem with 
the LAAWS BBS, leave a message bn the BBS. Personnel need- 
ing uploading assi nce may contact SSG Aaron P. Rasmussen 
at (703) 806-5764 

, I  

5. TJAGSA Publications Available Through the LAAWS 
BBS 

The following is a current l i s t  of TJAGSApublications avail- 
able for downloadink from the LAAWS BBS (Note that the date 
UPLOADED is the month and year the file was made available 
on the B on date is available within each publica- 
tion): E 

FILE NAME UPLOADED DESCRIPTION 

1 I 

RESOURCE.ZIP June 1994 I A Listing of  Legal Assis- 
tance Resources, June 1994. 

ALLSTATE.ZIP April 1995 1995 AF All States hKmne 
Tax Guide for use with 1994 
state income tax returns, 
January 1995. . 

i 

ALAW.ZIP June 1990 Army Lawyer/Mil 
, I Review.Database ENABLE 

2.15. Updated through ,the 
1989 A m y  Lawyer Index. It 
includes a menu system and 
ad explanatory memoran- 
dum, ARLAWMEM.WF. 

995 List of educational televi- 
sion programs maintained in 

. the video information li- 
brary at TJAGSA of actual 
classroom instructions pre- 
sented at the school and 

I I video productions, Novem- 

I 

CHILDSPT.ASC November 199 
Enforce Against Military 
Personnel, October 1995. 

CHILDSPT.WP5 Ibovember,1995 A Guide to Child Support 
Enforcement Against Mili- 
tary Personnel, October 
1995. 

FILE NAME UPLOADED B ESCRIPTION 

CLG.EXE , er 1992 Consumer Law Guide Ex- 
cerpts. Documents were 

, ,  created in Wordperfect 5.0 .- 

or Harvard Graphics 3.0 and 
zipped into executable file. 

Y 

DEPLOY.EXE March 1995 Deployment Guide Ex- 
cerpts, Documents were 
created in Word Perfect 5.0 
and zipped into executable 
file. 

I 1  

< '  
FKA.ZIP . December 1995 Federal Tort Claims Act, 

1 1  August 1994. 
L 

FOIAFT1.ZIP mber 1995 Fr+om of Information Act 
Guide and Privacy Act 

' Overview, September 1993. 

FOIAPT.2.ZIP November 1995 Freedom of Information Act 
Guide and Privacy Act 
Overview, September 1993. 

Update of FSO Autbmation 
Program. Download to hard 
only source disk, unzip to 

: floppy, then A:INSTALLA 
or B:INSTALLB. , -I 

FS0'2bl .ZIP 

I 

JA200.ZIP ' ' Novembe? 1995 Defensive Federal Litiga- 
tion, August 1995. *, , 

November 1994 Law of Federal Employ- 
I ment, September 1994. 

JA2lO.ZIP 

I ,  I 

JA2 1 1 .ZIP April1995 Law of Federal Labor-Man- 
agement Relations, Decem- 

* /  ber 1994. 
\ 

! i  

October 1992 Reports of Survey and Line 
of Duty Determinations 
Programmed Instruction, 
September 1992 in ASCII 
text. 

JA23 1 .ZIP 

I 

November 1995 Environmental Law Desk- 
book, Volumes I and 11, 

JA234.ZP 

I I September 1995. 

JA235.m August 1995 1 Government Information 
Practices Federal Tort 
Claims Act, August 1995. 

JA241.ZIP September 1994 / 

JA260.m , , 
Relief Act, April 1994. 
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FILE NAME m L o A D E D  PESCRIPTION 

JA261 .ZIP October 1993 Legal Assistance Real Pro- 
perty Guide, June 1993. 

JA262.ZIP July 1995 Legal Assistance Wills 
Guide, June 1995. 

JA265A.ZIP June 1994 Legal Assistance Cons 
Law Guide-Part I, June 
1994. 

JA265B.ZP June 1994 Legal Assistance Consumer 
aw Guide-Part 11. June 

1994. 

JA267.ZIP December 1994 Legal Assistance Office 

FILE NAME 

JA330.ZIP 

UPLOADED DESCRIPTION 

December 1995 Nonjudicial Punishment 
Programmed Text, August 
1995. 

JA337 .ZIP December 1995 Crimes and Defenses Desk- 
book, July 1994. 

JA422.ZIP 

JA501-1.ZP 

JA501-2.ZIP 

JA501-3,ZIP 

May 1995 OpLaw Handbook, June 
1995. 

August 1995 TJAGSA Contract Law 
Deskbook Volume 1, May 
1993. 

August 1995 TJAGSA Contract Law 
8 Deskbook, Volume 2, May 

1993. 
JA268.ZIP March 1994 

Directory, July 1994. 

Legal Assistance Notarial 
Guide, March 1994. 

Federal Tax Information 
Series, December 1993. 

August 1995 TJAGSA Contract Law 
Deskbook, Volume 3, May 
1993. JA269.ZIP January 1994 

JA271 .ZIP May 1994 JA501-4.ZIP August‘1995 TJAGSA Contract Law 
Deskbook, Volume 4, May 
1993. 

Legal Assistance Office Ad- 
ministration Guide, May 
1994. 

JA272.m February 1994 JA501-5.ZP Abgust 1995 TJAGSA Contract Law 
Deskbook, Volume 5,  May 
1993. 

Legal Assistance Deploy- 
ment Guide, February 1994. 

JA214.ZP March 1992 

JA275.ZIP August 1993 

Uniformed Services Former 
Spouses Protection Act Out- 
line and References. 

JA501-6.ZP August 1995 TJAGSA Contract ’ Law 
Deskbook, Volume 6. May 
1993, 

Model Tax Assistance 
program. JA501-7.ZIP August 1995 TJAGSA Contract Law 

Deskbook, Volume 7, May 
1993. JA276.ZIP July 1994 Preventive Law Series, July 

1994. 
August 1995 JA501-8.ZIP 

JA281 .ZIP November 1992 15-6 Investigations, August 
1992 in ASCII text. 

Deskbook, Volume 8, May 
1993. 

TJAGSA Contract Law 
Deskbook, Volume 9, May 
1993. 

Contract Attorneys’ Course 
Deskbook, Volume I, Part 1, 
July 1994. 

Contract Attorneys’ Course 
Deskbook, Volume I, Part 2, 
July 1994. 

Contract Attorneys’ Course 
Deskbook, Volume I. Part 3, 
July 1994. 

JA501-9.ZIP August 1995 JA285.ZIP January 1994 Senior Oftice& Legal Onen- 
tation Deskbook, January 
1994. 

JAS05- 11 ,ZIP July 1994 JA301 .Up December 1995 Unauthorized Absences Pro- 
grammed Text, August 
1995. 

JA505-12.ZIP July 1994 

July 1994 

JA3 1O.ZIP December 1995 Trial Counsel and Defense 
Counsel Handbook, May 
1995. 

P 

JA320.ZIP December 1995 Senior Officer’s Legal Ori- 
entation Text, November 
1995. 

JA505- 13.UP 
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-NAME 

,lA505-14.ZIP,, , ,July 1994 Cpntract Attorneys’ Course 
Deskbook, Volume I, Part 4, 
July 1994. 

JA505-21.ZIP July 1994, Contract Attorneys’ Course 
Deskbook, Volume 11, Part 
1 ,  July 1994. 

JA505-22.ZIP July 1994 
Deskbook, Volume 11, Part 

1 1  2, July 1994. , 

JA505-23.m (July 1994 Contract Attorneys’ Course 
Deskbook, Volume 11, Part 
3, July 1994. 

/ ‘  

JA505-24.ZIP Aubst  1995 Contract Attorneys’ Course 
Deskbook, Volume 11, Part 
4, July 1994. 

1 9  

JA506. ZIP November 1995 Fiscal Law Course Desk- 
‘ book, October 1995. 

JA508- 1 .ZIP April 1994 .Government Materiel Ac- 
quisition Course Deskbook, 
Part 1,1994. 

JA5082.ZIP April 1994 Government Materiel Ac- 
quisition Course Deskbook, 
Part 2,1994. 

JA508-3.ZTP . April 1994 Government Materiel Ac- 
quisition Course Deskbook, 
Part 3.1994. 

1 JA509-1 .ZIP November 1994 Federal Court and Board 
Litigation Course, Part 1, 
1994. 

llA509-2.ZIP November 1994 Federal Court and Board 
Litigation Course, Part 2. 
1994. 

I 

1JA509-3.ZIP November 1994 Federal Court and Board 
Litigation Course, Part 3 ,  
1994. 

1JA509-4.ZIP November 1994 Federal Court and Board 
Litigation Course, Part 4, 
1994. 

1PFC- 1 .ZIP March 1995 Procurement Fraud Course, 
March 1995. 

1 PFC-2 .ZIP March 1995 Procurement Fraud Course, 
March 1995. 

1PFC-3.ZIP v March 1995 Procurement Fraud Course, 
March 1995. 

-E UPLOADED PESC RJPTION - 
41JA5061.ZIP, June 1995 Forty-first Fiscal Law 

Course, May 1995. h 

41JA5062.ZIP June 1995 Forty-first Fiscal Law 
r I  > Course, May 1995. 

I . ‘  

41JA5063.ZIP , June 1995 Forty-first Fiscal Law 

‘ , i  I 1 

Course, May 1995. 

41 JA5064.ZIP June 1995 Fortv-first Fiscal Law 
Course, . .  May 1995. 

JA5&- 1 .ZIP March i 994 Contract, Claim, Litigation 
and Remedies Course Desk- 

, .  I 
book, Part 1,1993. 1 

JA509-2.ZP ’ February 1994 Contract Claims, Litigation. 
and Remedies Course Desk- 
book, Part 2,1993. ’ 

Sixth Installation Contract- 
ing Course, May 1995. 

JA510-1.m June 1995 

JA5lO-2.ZIP June 1995 Sixth Installation Contract- 
ing Course, May 1995. I* 

JA510-3.ZIP June 1995 Sixth Installation Contract- 
?. ing Course, May 1995. 

OPLAW95 er 1995 Operational Law Deskbook 
1995. 

t i  

yIR93- 1 ,ZIP J ~ U  1994 Contract Law Di 
Year in Review, Part 1,1994 
Symposium. 

,i ” r 

YIR93-2.m January 1994 Co t Law Division 1993 
Year in Review, Part 2,1994 

I Symposium. , + 

YIR93-3.ZIP January 1994 Contract Law Division 1993 
‘ 1 %  I Year in Review, Part 3,1994 

I ’  Symposium. 

YIR93-4.m Januw 1994 Contract Law Division 1993 
Year in Review, Part 4,1994 
Symposium. 

YIR93.ZIP January 1994 Contract Law Division 1993 
Year in Review text, 1994 
Symposium. 

YIR94-1 .ZIP January 1995 Contract Law Division 1994 
Year in Review, Part 1 ,  
1995. Symposium. 

.,- 

YIR94-2.ZP January 1995 Contract Law Division 1994 
Year in Review, Part 2,1995 
Symposium. 
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FILE NAME UPLOADED DE SCRIPTION 

YR94-3.ZIP January 1995 Contract Law Division 1994 
, YearinReview,Part3,1995 

f- Symposium. 

YIR94-4.m January 1995 Contract Law Division 1994 
Year in Review, Part 4,1995 
Symposium. 

YIR94-5.ZIP January 1995 Contract Law Division 1994 
Year in Review Part 5,1995 
Symposium. 

j 

YIR94-6.ZP January 1995 Contract Law Division 1994 
Year in Review, Part 6,1995 
Symposium. 

YR94-7.ZIP January 1995 Contract Law Division 1994 
Year in Review, Part 7,1995 
Symposium. 

YIR94-&ZIP January 1995 Contract Law Division 
1994 Year in Review, Part 8, 
1995 Symposium. 

YIR95ASC.ZIP January 1996 Contract Law Division 1995 
Year in Review. 

r. YIR95WP5,ZIP January 1996 ContractLaw Division 1995 
Year in Review. 

Reserve and National Guard organizations without organic 
computer telecommunications capabilities, and individual mobi- 
lization augmentees (MA) having bona fide military needs for 
these publications, may request computer diskettes containing the 
publications listed above from the appropriate proponent academic 
division (Administrative and Civil Law, Criminal Law, Contract 
Law, International and Operational Law, or Developments, Doc- 
trine, and Literature) at The Judge Advocate General's School, 
Charlottesville, Virginia 22903-1781. 

Requests must be accompanied by one 5 '14 inch or 3 ' I 2  inch 
blank, formatted diskette for each file. In addition, requests from 
IMAs must contain a statement which verifies that they need the 
requested publications for purposes related to their military prac- 
tice of law. 

Questions or suggestions on the availability of TJAGSApub- 
lications on the LAAWS BBS should be sent to The Judge Advo- 
cate General's School, Literature and Publications Office, A'ITN: 
JAGS-DDL. Charlottesville, VA 22903-1781. For additional in- 
formation concerning the LAAWS BBS, contact the System Op- 
erator, SSG Aaron P. Rasmussen, Commercial (703) 806-5764, 
DSN 656-5764, or at the following address: 

LAAWS Project Office 
AmN: LAAWS BBS SYSOPS 
9016 Black Rd, Ste 102 
Fort Belvoir, VA 22060-6208 

P 

6. Articles 1 

The following information may be of use to judge advocates 
in performing their duties: 

Steven R. Adang, cThe Use of the Polygraph 
With Children, 24 POLYGRAPH 259 (1995). 

Kathy Jo Cook, An Opinion: Federal Judges . 
Misconstrue Rule 704. (Or Is That an Imper- 
missible Legal Conclusion?l, 32 COURT 
REVIEW 33 (1995). 

POLYGRAPH 237 (1995). 

Barbara A. Lee, Preventing and Responding 
to Sexual Claims in and out of the Courtroom, 
32 COURT REVIEW 27 (1995). 

7. TJAGSA Information Management Items 

a. The TJAGSA Local Area Network (LAN) is now part of 
the OTJAG Wide Area Network (WAN). The faculty and staff 
are now accessible from the MIL" and the internet. Addressess 
for TJAGSA personnel are available by e-mail through the IMO 
office at godw inde @ otjag.army.mil. 

b. Personnel desiring to call TJAGSA via DSN should dial 
934-7115. The receptionist will connect you with the appropriate 
department or directorate. The Judge Advocate General's School 
also has a toll free number: 1-800-552-3978. Lieutenant Colonel 
Godwin (ext. 435). 

8. The Army Law Library Service 

a. With the closure and realignment of many Army installa- 
tions, the Army Law Libriry System (ALLS) has become the point 
of contact for redistribution of materials contained in law librar- 
ies on those installations. The A m y  Lawyer will continue to pub- 
lish lists of law library materials made available as a result of 
base closures. 

b. Law librarians having resources available for redistribu- 
tion should contact Ms. Ne11 Lull, JAGS-DDL, The Judge Advo- 
cate General's School, United States Army, 600 Massie Road, 
Charlottesville, Virginia 22903-1781. Telephone numbers are 
DSN: 934-7115, ext. 394, commercial: (804) 972-6394, or fac- 
simile: (804) 972-6386. 

c. The following materials have been declared excess and are 
available for redistribution. Please contact the library directly at 
the address provided below: 

Staff Judge Advocate 
HQ, I Corps and Fort Lewis 
A'ITN: AFZH-JA (CW3 Gardner) 
Fort Lewis, Washington 98433-5000 
COM (206) 967-0701 

*Corpus Juris Secundum. 173 Vols (no updates since 1992) 

t 
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e .  Staff Judge Advocate 
USAEC & Fort Leonard Wood 
Building 1705, Attn: ATZT-JA : 
Fort Leonard Wood, Missouri '65473-5000 
POC WO1 Holbrook , , 

COM (3 14) 596-0625 ' 
DSN 561-0625 

*American Jurisprudence 2d, last update '1987 

*American Jurisprudence Proof of 

*United States Statutes at Large, last upda 

*Vernon's Annotated Miss 

" 

1% , 1 '  ' 

books, last full update 1992 

Division Lab Libr 
USACOE, Missouri River Division 
P.O. Box 103, Downtown Station 

Nebraska 68101 ' 

. POC Christine T. Carmi5ha 
' COM (402) 221-3229 L I  

I .  

f *Federal Reporter 1st Series, Vols. 1~300 

*American Law Reports Annotated, Series 1 ,  Vols. 1-175 
! , C f ,  i 

'Northeastern Rep 

*Noaheastem Reporter Digest. 68 Vols., 1933-1969 

*West's Federal Practice Digest 2d Series, 105 Vols.. 1976- 
1982 

? I  

*Digest of Opinions, l'9 Vols., 1958-1959 F 

Staff Judge Advocate 
HQ, USA G k s o n  
Bldg. 2257, Huber Road 
Fort Meade, Maryland 20755-5030 
POC LTC Warren G. Foote 
COM (609) 562-2455 
DSN 944-2455 

*Atlantic Reporter (1st series only) 

j *Federal Reporter (1 st series only) 

*Atlantic Reporter Digest ( 1s t  series only) 

*Page bn wills ' 

*Blashfield Auto Law, 1992 

*Modern Legal Forms, 1984 

*Court Martial Reports (5 sets) 

*Military Justice Reporters (1 series) 
, ,  

*New Jersey 'Practice Digests, 1990 

*Pacific Digest, Vol. 1-40 

*Pacific Reporter 1st 

*co 

*Modem Federal Practice Digest, 81 Vols., 1960-1967 

*New Jersey Law Digests, 1986 

*West New Jersey Digests, 1990 

*All Shepard's citations for United Sta 

\ 

1 

I 
urt 

Reporter; Federal Register; Federal Supplement; and Atlantic 
Reporters (current through 1990) i ,  

I 
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